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7.- HARVATD UNiVfiPiJir 

BtADUATE SCHOOL OF EOUCATIO|y 
HpNROe C GUTMAN UBKA£« 



INTRODUCTION. 



The Appeal of King's College against the Fallows 
pf £ton». for holding Ecclesiastical Preferment with 
their Fellowibips, excited bI the tioie considerable 
attention amongst those connected with the two 
Societies, as well as many other Ecclesiastical and 
Collegiate Bodies, who conceived their own rights 
implicated in the question. A publication, therefore, 
of the case, was much wished, but neither of the 
parties felt inclined to take such a step. The Fellpws 
of Eton, happy in an escape of which they had 
despaired, were fully satisfied in giving through the 
newspapers, publicity to the decree, which, by a 
variation of terms, pronounced the validity of the 
Dispensation, and at the same time, with studied and 
intentional obscurity, concealed from general notice 
the breach of Statute which it corrected and prohibited 
in future. King's College, on the contrary, meditating 
a second application, deemed it most prudent to abstain 
from a measure which might have appeared an Appeal 
from the Visitor to the public, and have given 
umbrage to the Judge, in whose sole power the 
decision lay. 

'^The case, however, has appeared in print through 
the means of Mr. P. Williams, a Barrister, and Fellow 
of New College, Oxford, whose object is declared by 
himself to be, the rendering the case of general utility; 
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ttncl therefore, every passage is omitted which he deemed 
irrelevant. But under this view of the subject, many 
facts and arguments having been entirely passed over, 
or but slightly touched upon, which would have been 
peculiarly interesting to those who might be supposed 
to take most concern in the affair, viz. persons, who 
are or have been connected with the two Colleges of 
Eton and King's, the following pages are now offered 
to their perusal, as containing accurate and authentic 
copies of all the different documents relating to the 
said case, in the shape in which they were originally 
submitted to the Visitor. To which are added, some 
observations upon Mr. Williams's Report, which may 
serve to elucidate several passages in the appeal, &c. 
&c. and to render the. merits of the case in general 
more intelligible. 



THE APPEAL, &c. 



Copy of a JLetler from the Provost and Fellows of King^s 
College^ to the Provost and Fellows of Eton College. 



^^«^«^s#«^^ 



\Ve, the Provost and Fellows of King*s College, being bound 
by our Statutes to maintain our rights and privileges, as well as 
to observe, and cause to be observed, such Statutes of Eton Col- 
lege as concern ourselves, feel ourselves called upon, in our 
own behalf and that of our Successors, to notify to the Provost 
aad Fellows of Eton College an opinion entertained by us ; and 
supported, as it appears to us, by the Eton Statutes, namely 
that a Fellowship of Eton is not tenable with Ecclesiastical 
Preferment. 

But by present usage the Fellows of Eton do hold Ecclesias- 
tical Preferment with their Fellowships; and by such practice 
that succession is prevented, which would take place if the 
Statutes remained iu force. 

The Livings of Eton College are very numerous and valuable : 

vacancies therefore in the Fellowships of Eton would frequently 

happen, from the acceptance of such Livings, and as the 

Fellows of King^s stand first in eligibility, according to the 

Statutes, for Fellowships of Eton, their chance of election must 

be rendered much more probable by the frequent recurrence of 

such vacancies : particularly as every candidate must statutably 

be in Priest's Orders and unbeneficed to enable him to be a caa* 

didate. 

B 
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But by the present arrangement, a system is introduced, 
^hich deprives our Members of the participation of those ad-* 
vantages, vphich the Founder intended should be mutually en- 
enjoyed by the Fellows of both Colleges ; and thereby also 
impedes the succession of Scholars from Eton to King's College. 

As this system appears to us to be a deviation from the Eton 
Statutes, (and we have looked into them with due attention) 
we conceive it to be our bounden duty to request the Provost 
and Fellows of Eton would enter into an explanation on what 
pounds the Statute forbidding the tenure of a Fellowship of 
Eton College with Ecclesiastical Preferment is no longer attend- 
ed to and observed at Eton, whilst the corresponding Statute 
remains in full force at King's College. For we are unable to 
find any record of a repeal having taken place in this part of the 
^ton Statutes by the Founder, or by subsequent Acts of Parlia* 
ment. Should there be any document in the hands of Eton 
College of suflScient authority to sanction the introduction of the 
present system (of tlie existence of which docuikient we are as 
yet uninformed) it is our earnest request, that it may be com* 
municatcd to us, for the purpose of settling the point in question 
speedily; and without interruption to the peace and harmony 
of two Colleges, whose interests have been so intimately blended 
and connected by bur common Founder. 

Signed, 

> (L. S.) H. SUMNER, Provost. 

King's College^ Dec. 1813. 



s 



Copy of a Letter from the Proxost and Fellows of Eton 
in answer to the above. 



We, the Provost and Fellows of Eton Collegd, acknowledge 
't1i6 receipt of the Letter addressed to tbem by the Provost aiid 
Fellows of King's Gollege, and notifying i\^ opinion entertained 
bj them, namely, that a Fellowship of Eton is not tenable wMi 
Ecclesiastical Preferment. 

li must be well known to the Provost and Fellows of King's 
C(9Uege that the usage of Fellows liolding other Ecclesiastical 
Preferment with their Felbwships, is not of recent date : and 
<imt not only the immediate predecessors of the present Body, 
but -very many of the Fellows of Eton have, for at least two 
bifndred and forty years, been possessed of Parochial and other 
Benefices. 

The Fellows of Eton have it not in their power to prodiioe 
any record of a repeal having talien place in their Statutes with 
regard toother prefermeot,- either by. their Founder, or by sub- 
sequent Acts of IHirliament, but they have, in conformity wiili 
long established usage, and in full persuasion, that their pre- 
decessors were nekher so unwise, nor so unguarded, as to com- 
mit tlieir characters and fortunes to an unsafe guidance, consi- 
dered themselves as sufficioatly fenced from all hazard of appeal 
against the validity of the tenure of their Fellowships, by the 
dispensation granted to their predecessors by Queen ElizabeUi 
in the eighth year of her reign; of which instrument, bearing 
date June 11th, 1566, tbe Provost and Fellows of Eton, in 
compliance with the wishes of the Provost and Fellows of King!s 
College, transmit to them a copy. 

' • * 

To our trusty and welUheloved the Provost and Fellows , 
of Eton College. 

" Trusty and well-beloved. We greet you well. — Foras- 
^< mtieh as humble sute hath been made unto us, on the behalf 
^< of you the Fellows of that our College at Eton^ that by th^ 
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" Statutes or ibc same HoDse, it is provided and ordeyned, that 
^^ none of youshoald, besidestbe ordinary stipendsand livings, 
** which you receive in thesame, have and enjoy anie Patrimonie, 
<' 1 nheritance, Fee or Pension, to the yearly value of ten pounds, 
<< nor any spiritual promotion ; but that within a certain time 
*^ limittcd within the same Statutes, every one of {you enjoying 
^^ anie such Living ought to departe, and leave the room and 
<' fellowshippe in that College. Because we certainly perceive 
^< the price mete for maintenance of hospitalitie and living is far 
^^ greater at this day, than hath been in former times, and that it 
^^ is not inconvenient for you to have some cures abroad, where 
^^ you may both teach and inform our subjects in their duties to 
^< God and us 2 We are pleased and contented, that ye and everie 
<^ of you the Fellows that now be, or that hereafter shall be, over 
<< and above your ordinary stipends, in that College, may have, 
^^ receive and enjoy, anie one. Spiritual promotion or Benefice 
^' above the clear yearly value of jglO., and not exceeding the 
^^ value of forty marks, according to the common rates assessed 
^^ in our records of first fruits and tenths, — anie article and 
^^ clause in the Statutes of our said College to the contrary no(- 
<< withstanding: — and by these presents for us our Heirs and 
<< Successors, we do dispense in this behalf with the Statutes of 
*^ the said House. Wherefore we will and require you the 
** Provost to permitte and suffer the Fellows there, according tp 
^' this our pleasure and meaning, to enjoy the commodity and 
<^ benefite thereof notwithstanding anie article within anie Sta« 
^* tute of the same House ; and for that respect to cause this our 
** Letter to be entered in the end, to the rest of the said Sta- 
^^ tutcs, to be continued and observed, until we shall upon rea« 
^* sonable cause revoke the same. 

" And these our Letters shall be your sufficient warrant, 
<^ dispensation and discharge in this behalf. Given under our 
*' Signet, at our manour of Greenwich, the llth of July, 
« 1566, the ah Year of Our lleign." 

Under this dispensation the Fellows of Eton have ever since 
held one Ecclesiastical Benefice with their Fellowships, and 
notwithstanding the pjcobibilory clauses of their Statutes, due 



regard being had to the preamble of this Dispensation, they are 
of opinion that they are fully justified in so doing. 

With regard to their holding more pieces of Preferment than 
one, the opinion of Civilians, to whom every part of the Statutes 
bearing upon the question, has, as may be proved by existing 
documents, been submitted, appears to have sanctioned the 
practice ; but as the Provost and Fellows of King's College have 
not touched upon the subject, nothing further need now be 
urged on that head. 

The Provost and Fellows of Eton College most heartily con- 
cur with the Provost and Fellows of King's College in express- 
ing their wishes that the peace and harmony of the two Colleges 
inay continue uninterrupted. 

Signed, 

(L. S.) JOSEPH GOODALL, Provost. 

Eton College J Dec. 1813- 



In consequence of the above answer from Eton College, a 
statement of the grounds, upon which King's College sent the 
first letter, was submitted to Counsel, who were requested, « 

To consider the Case and Documents left with them, to ad- 
vise the Provost and Fellows of King's College on the probabi- 
lity of success in any application to the Visitor, respecting the 
violation of the Statute ; and also the validity of the Dispensa- 
tion ; regard being had to the Oath taken against Dispensation, 
and the provision as well as prohibition made by the Founder 
in that respect. They were also desired to advise the Prvoest 
and Fellows of King's College what steps they should take, in 
order to enforce the due observation of the Statutes of Eton 
College, 
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To these queries the follawiog answers were rbturned. — 



<< We are of opinion^ that in the case of a Royal Foundation, 
where the Crown has given Statutes and appointed a Visitor : 
a succeeding King or Queen has no more power of dispensing 
with any of those Statutes, than the heir of a private Founder, 
io the case of a private foundation : unless there be some clause 
in them specially reserving such a power to the Successor. It 
does not appear that there is any such clause or reservation in 
tlie Statutes of Eton College ; but, on the contrary, there is an 
express prohibition against applying for, or using any such 
Dispensation. 

The Dispensation, procured from Queen Elizabeth, does not 
even affect to dispense with the oath, which the Fellows of Eton 
College are required to take on their admission. They are 
therefore bound to take it : And if they do, and avail themselves 
of the Dispensation, they violate their oath : if they do not take 
it, in the form prescribed, they violate their Statutes. 

The proper remedy which the Provost and Fellows of King's 
College have, is an application to the Visitor. 



Signed, 



SAMUEL ROMILLY. 
J. HEYS. 



Lincoln's Inn, 23d Dec. 1813." 



^^^*-**^^^*^^ 



In consequence of this opmion the following Lcttor was sent 
to the Provost and Fellows of Eton College. 



The Provost and Fellows of King's College feel themselves 
called upon to state, that they cannot acquiesce in the ex- 
planation given on tlie part of Eton College ; the pica, brought 
forward in defence, appearing to them unteneable. 



As therefore the poii>t in question between the two Colleges is 
of too great importance to be suffered to remain unsettled, it is 
the intention of King's College to apply to the Visitor requesting 
his decision. 

King's College hairing taken these steps for the sole purpose 
of ascertaining their rights, entertain no wish, thai the peace 
and harmony of the two Colleges should be interrupted. 

Signed, 

(L. S.) H. SUMNER, Provost. 



To this Letter Eton College replied : 

We, the Provost and Fellows of Eton College, acknowledge 
the receipt of a Letter from the Provost and Fellows of King's 
College, notifying their intention of requesting the decision of 
the Visitor, " as they cannot acquiesce in the explanation given 
*^ on the part of Eton College, the pleas, brought forward in 
" defence, appearing, to them, unCeneabie." 

The Provost and Fellows of Eton College, further, think it 
right to state, that they considered the former Letter received 
from the Provost and Fellows of King's College^ as distinctly 
expressing their opinion, that a Fellowship of Eton is not 
teneable w ith flwy Preferment, and that the ow/y points, in dis-. 
pute between the two Colleges, were, /rAf, whether a beneficed 
A.M. is a statutable candidate; and, secondly, whether an 
actual Fellow of Eton can statutaWy take and hold a Bene- 
fice, for a longer period than a year, without resigning his 
Fellowship. 

They have read attentively that Letter, and do not find in it 
any expression which refers to any other real or imputed viola- 
tion of their Statutes; and it must appear to the Provost and 
.Fellows of King's College, reference being had to the answer Of 
''their Letter, that the College of Eton, in that answer, considered 
that the question was strictly confined to these two points. 

TJiey expected, that other communications would have 
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passed between the two Colleges, that both Colleges would have 
exchanged the opinions of their respective Counsel, that a state 
of the question would have been previously drawn up by the 
mutual consent and agreement of the two CoUeges, and by 
mutual consent and agreement submitted io the Visitor. 

That peace and harmony between the two Colleges may riot 
be interrupted, has been and still is the earnest wish of £toa 
College. 

Signed, 
(L. S.) JOSEPH GOODALL, Provost. 



To the Right. Reverend Father in Gody George, Lori 
Bishop of Lincoln^ Visitor of King's Colkge^ Cqm^^ 
bridge, and of Eton College. 



HAY IT PLEASE YOUR LORDSUIlf, 



We, the Provost, Fellows and Scholars of King's College, 
beg leave io present to your Lordship the follov»ing Statement 
and Appeal. 



King Henry the Sixth, A. D, 1440, founded a College by the 
name of the Blessed Marie of Etone, beside Wyndsore, for the 
maintenance and education of poor boys, consisting of a Provost, 
ten Fellows, seventy Boys, two Masters and others. The said 
King, A. D. 1441, founded a College at Cambridge, consist- 
ing of a Provost, seventy Fellows or Scholars, and otiicrs, 
which number at Cambridge was to be supplied in regular suc^^/j;l 
from his Seminary at Eton. 

These two CoUeges, according to the Founder's will, expressed 
both in the Statutes and Charter^ although situate in differea 



plac^es, proo^dd frdm the same stock, and issue from one source, 
are to be.considercd as one Foundation, and are bound to help 
each other mutuis' siifFragiis, favoribus, subventiornbus et 
pairooiniis. Vide Slat. 4. of King's College, and Stat« 5» of 
Eton College. 

To shew the identity of these two Colleges, the Founder hag 
given them Statutes, even in most part, totidem verbis the 
same^ commanding each io have a copy of the other's Sta(ateS| 
and the Provost and Fellows of each College to take an oath to 
observe each others Statutes, inasmuch as those Statutes or 
Ordinances concern themselves, '^ communiter vel divisim seu 
singulariter." Stat. 4. of King's College. -All which infer a 
mutual bond of union, forming, as it were, one united founda* 
lion. As the advancement of the general welfare of bof h Colleigeg 
is enjoined by the admission oath, those measures which tend to 
its promotion are to be particularly forwarded, amongst which 
succession will appear to be the principali, if the constitution (as 
pf one body corporate) be considered. 

The seventy Boys at Eton being admissible from eight years 
of age, are eligible for King's College at fifteen, and become 
superannuated at the completion of their nineteenth year, unless 
removed to King's College. Vacancies therefore at King's 
College, for the purpose of preventing, as much as possible, 
such superannuation, must be advantageous to £ton : and if 
such vacancies can be procured from tiie causes called, by the 
@5th Statute of Eton CoUege, ^' honestas i't rationabiles finaliter 
recedendi a Collegio;" succession on such terms deserves every 
encouragement, inasmuch as tlie retiring persons themselves 
become meliorated in their situation, whilst, by their resigna. 
tion, they benefit all below them. 

At King's College such vacancies arise from the acceptance of 
Ecclesiastical Preferment and election to a Fellowship of Eton, 
(a removal to any other College being strictly forbidden.) At 
Eton, chiefly from the acceptance of Ecclesiastical Preferment : 
in proportion, therefore, as these sources are kept open, the two 
Societies will be benefited, and it is equally evident that the 
interests and rights of the two Colleges are so intimately blended, 
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tfiat no material alteration can take place in either, withoitt 
seriously affecting tbem both. 

It being an undoubted fact, that the Fellows of Eton Golfege 
do now take and hold Ecclesiastical Preferment ; the Provost 
and Fellows of King's College conceive that such, a custom is 
contrary to the Statutes of Eton College, and highly injurious to 
the other Members of the two Foundations; as they trust they 
shall be enabled iD prove satisfoctorily to your Lordship, by 
the subsequent statement; 

The Statutes of Eton College give leave to the Provost to 
hold Ecclesiastical Preferment. ^^ Item quod dictiis Priepositas 
'^ de Eton^ quicunque perpetuis futuris temporibus, pro bono 
*^ et honore dicti Cdllegii et suo, habere valeaf, simul cum 
<^ Praepositurft Collegii praedicti, quiecunque beneficfa aut 
*< Officia Spiritualia, unum vel plura, dammodo talia non 
^* fuerint, qu£e juramen^o aliquo residentiam continue exigant 
<< corporalem in eisdem." 

The Fellows on the contrary are prohibited from holding 
Benefices. Vide Eton College Statutes, chap. 25, entitled. 
Propter quas causas rationabiles et faonestas Presbytcri Socii 
perpetni debeant finaltter a Collegio recedere memofato. 

^^ Si vero aliquis Sociorum bujusmodi prsBdictorumbeoeficiitm 
'^^ Ecclesiasticum ant officium perpetuum cum cur& vel sine 
'*' curaadeptus fuerit, per unum annum a tempore adeptioiti» 
^^ bujusmodi continue computandujn, in dicto nostro Collegio 
'<' eum stare permittimus et non ultra : nisi sit tale beneficium 
" vel officium, in quo, vinculo Juramenti, aut ordinations 
-<^' aliqu^ speciali per eiim jarai&, teneatur continue resickre« 
" Quo casu eum statim post assecutionem Beneficii sett Officii 
^' bujusmoJi, ipso facto exclusum et privatum esse volumus 
" nostro Regali Collegio memorato. Yolentcs ac etiam ordi- 
^* nantes quod nisi post lapsum Anni praedicti infra eundem, 
^< ipsum beneficium eifectualiter dimiserit etiamsi litigiosuiu 
<^ fuerit ipso facto pro non Socio habealur. Illud autem 
<^ volumus, quod nullus praedictorum Sociorum ullo unquam 
' *' tempore aliquod acceptet beneficium ecclesiasticum cum curfi 
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<f> ammarom, qaod siium est iiifra quirK{ae milliaria a nosftros 
^^ Regali Coltegio priedicto ; aut Pnebendam yelBeaefieiaoir 
^^ aliiid sine cura nisi AFchidiacotiatus fuerit, quod situm est 
i' infra seplem miliaria ai>eQdem sabpaena perjuiii. et.r^sti'v 
'^ tutionis omnium et singulocum per ipsum a nosirD.CollcgiOi 
<' priedti^to acceptor um, toto tempore quo Socius fuerat in 
*^ eodera*" 

In like manner the Provost of King^s College is permitted to 
bokl Eccie&iasticai Preferment, and tiie Fdilow&are lenbidden. - 

King*s College Stalulesy Chapter 28. ' 

Propter quas causas rationabiles et honestas Presbytd^i Socii 
perpetui defoeant finaKter a CoUegio recedere memorato. . 

^' Qurmlibel insuper Socium vel Soholarem ipsius Regalit 
^^ Collegii postquam Beneficium Ecolesiasticom cum cur^ vel 
^^ sine curd adeptu^ fuerit, etiamsi litigiosumexislat per unum 
^^ annum et non ultr&, nisi infra eundem annum Beneficium 
^^ hnjusmodi absque dolo, fraude, aut ingenio ^usdem evicttm 
^^ fuerit ab eodem, Sociiim stare permittimus in nostTO Kegadi 
^* Collegio memorato." 

This Statute remains in force in King's College, and is sd 
fitrictiy acted upon, that no Fellow is pcrmctted to retain his 
fellowship with the smallest Benefice requiring inductionh, 
whereas the Statute of Eton College has ceased to be observed^ 
-contrary, as it appears, to the Will and intentioQ of tlte 
iToundet. 

According to the following record — December 4, 1443, at tha 
admissiou of the first Provost, first Fellow, &c., it was stated 
by Richard Andrews, L. L. U. that Johannes Clericus should 
be always Vice Provost, he having quitted a Benefice in order 
to become a Fellow. This is of considerable weight, when it 
IS known that the F^innder reset ved to himself the power of 
dispensation, and at this period exercised it, in several other 
points. 

Moreover, during the lifetime of Henry the Sixth, the 
Statutes were revised by the Bishops of Lincoln and Wiatofl^ 



and the two Provosts appointed Commissioners specially for 
ibat purpose. At this revision, the leave granted to the Pro- 
vost was enlarged ; certain restrictions, respecting distance, be- 
ing removed. The Statute likewise respecting the Fellows was 
altered in the following manner. ^^^^^^ 

^' Item in Rubric& Statuto^jtte dicti Collegii, propter quas 
^< causas rationabileset honestas Socii perpetui finaliter debeaut 
<< a Collegtomemoratorecedere. Declaramuset volumus illud 
<' Statutum quod sic incipit"— ^^ lUud autem volumus quod 
** nullus Sociorum priedictorum ullo unquam tempore, &c. 
^^ usque ad finem ejusdem Statuti, nullius, de caetero^ fore 
^* roboris vel raomenti.*' 

The Commissioners therefore by repealing or cancelling this 
last sentence, and marking the words repealed with such pre- 
cision, clearly shew their intention, that all the oilier parts of 
that Statute should remain in force. 

Nothing can be more reasonable in questions concerning 
the interpretation of Statutes, than to enquire what was the 
practice in the earliest times ; because what was done when 
the sense of the Statutes was best understood, and what the 
Founder permitted to be done in conformity with them, may 
be supposed to be their meaning. 

> Accordingly from the foundation of the College, to the 
Reign of £lizabeth, a period of 126 years, the prohibitory 
clause appears io have been in force: and although, several 
Fellows, availing themselves of the year of grace, took Livingsi, 
and resigned them, before the end of that term ; yet no inter* 
. pretation or construction was brought forward as sanctioning a 
permanent tenure of a Benefice with a Fellowship; we may 
therefore conclude that it was the opinion of the Fellows, during 
those ages, that the tenure of a F^ellowship with Ecclesiastical 
Preferment was unstatutable. For the e:^press purpose of ob- 
iainiHg relief from this prohibitory clause, recourse was had to 
an extraordinary power, and in consequence of representation 
made, relief was granted (as we are informed by the Provost 
and Fellows of Eton) by the following Dispensation of Queen 
^Elizabeth. (For a copy of this Di^ipensation, sec page 30 
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Upon the anibority of the above Di8);)ens8tion alone^ i}tt 
whole plea of the Fellows of Eton College for taking and en*- 
joying Ecclesiastical Preferment is founded ; a Dispensation 
-granted in diiect opposition to the prohibition contained in the 
Statutes, and accepted and acted upon, tbougfi inconsistent 
"With the true construction of their oaths, as the i^Uowing ex- 
tracts will clearly shew. ' 



Eton College Sl(U. Chapter 6U 

Finia et Conclusio omnium Statutorum* 

<< Porrd quanquam nostris t^nporibus perspetimus qnaliter 

^< plerisque in locis regulae, institutiones, et Statuta a suis 

^< possessoribus juxta fundatorum intentiones minimi, ut 

^' debuerant, obserrantur ; sperantes tamen firmtter, quod viri 

^^ literati, scientes l^em divinam, habentes Deum pras ocnlis, 

'^ ejusque voluntatem in regalis, ordinationibus, et St<^utf& 

*< observandis, lucidius pras aliis intuentes, has regnlas, 

*^ ordinationes et Statuta illis contradita strictius obseryabunt ; 

^< confidenter hoc praeseas nostrum regale Coll^kim juxfi 

^^ eadem regulas, et statuta, et ordinationes gubernandutn 

^^ eisdem credimas committendum.— ^Veruoi quia ea, quae in 

^^ fine dicuntur, relut arctius impressa, solent nientibas 

^^ l^ominum magis commendari: ac Tolentes eadem Statutn, 

'^ regulas, et ordinationes piasceptis, ac jussionibus . regih; 

*^ frequenter repetitis stabitire fortius, et firmiiks comiminire*; 

^^ et ne, quod absjt, in eisdem ordinationibus, et statutis, 

^^ sicut in aiiis, jam vidimus accidere, dolus, aut fraus fiat in 

<< futuro; h^c edictali, et in perpetuum valitura lege, in 

^^ omnium statutorum nostrorum fine ordinamus, et statuimus 

<^ subpaena anathematis, et indignationis omnipotentls Dei 

<^ arctiils prohibentes ; ne quis Sociornm presbjterorum, aut 

<^ Scholarium dicti nostri Collegii, cujuscunque status, gradu^, 

<^ sciential, facultatis, aut officii, exstitcrit, pro sua voluptdti^, 

.^^ odto, seu alia caus&, veLocpasioaequacunqueordiuatiunanr^ 
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<< et statatorum nosfrorum qtiicquam senisui nostiw intenli<kii8, 
^< ut praemittttur, contrartum, yd ady^sum, interpretalione 
<^ excitante stnistrfi, aat quoounque verborum suadente colore, 
^< arte, vel ii^enio, occasioncf dat&, procaraia, aut etiam 
^^ exquisite affirmet, censtruat vcl defendat; atttquoTis alio 
<^ modo per sc vel alium quomodocitnqae alitor quam nostras 
<< intentionis existit construi, interpretari^ seu afirmari qna- 
^' cunque ex causft procuret : si quis ver6 antiquo suadente 
*^ serpente, quiequara contra praeraissa, verbo, vel facto 
** pertinaciter prsesumpserit attentate : a dicto nostro Regali 
*^ CoUegio, si super hoc per testes idoneos convictus fuerit 
<< tanquam. in Mc parte peijurus, sine spe fegressfis, penitus 
^^ excludatur paBnis aliis in hoc casu superius irrogatis in suo 
<^ roboremhilomifiusperiiiansuris. Volumus mbiloiliiDai qaod 
}^ non obstantibus hujusmodi nostris ordinatianibus, et stdi^ti^ 
" factis, ut praemittitar^ in posterum vel fi^ndis, ac aliis non 
y ob$lantibus, qaibuscunque, nobis pro tempore aostro 18>era 
}^ »\t facttUas praesentibus nostris ordioalionibus^ et ^taluti^ 
*« addendi^ipsaS) et ipsd in toto^ vel in parte toltendi, ditniiia'- 
^^ endi^ motandi, declarandi, tnterpFetandi, corrigendi, et de 
V novo alia ordinandi ; ac cum et super eisdem et contra ca 
,** d^peosandi toto tempore vitae nosiraei tenore pra^sentiatnr. 
fi^ Statttimus, ordinamus et volumus^ quod nulio niodo ncc 
<< uUo tempore liceat alicui kaeredum vel successorum nostro«- 
^< rum Kegum Angliae, seu Lincolniensi Episcopo^ qui pro 
^^ tempore fuerit, seu alicui alteri Episcopo cuicunque, post- 
^^ quam cum Deo placuerit, subtracti fuerimus ab h^c tfitS, 
" nee Prasposito aut Sociis nostri CoUegii- praedicti qui nune 
*^ sunt, auterunt, Collegialiter, coiter, vel divisim, nee alter r, 
^' cujuscunque dignitatis, status, gradu»autconditionisexistaf, 
*^ aliqua alia nova Statuta, seu ordinationes, rcgulas, con- 
^^ stitutiones, interpretationes, immutationes, injunctiones, 
^' declarationcs, aut expositiones alias prsBsentibus nostrrs 
1^^ ordinationibus, et statutis per nos jam editis, in posterum ve 
*^ condcndis, aut sano, et piano intellectui eorundcmj repug- 
** nantes vel repugnantia, derogantes vel derogantia, discor- 
<< dantes vel discordantia, cmitrarias vel contraria, diyersas 
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*< veldiversa, edere, conclere aut ordinare, sfaloere yel dicfarc 
<< iieceis, yelalicuiipsorumliceatprxmifisa, vel eorum aliquod 
^^ quocunqfie qaaesrto colore infringere, seu alicojug »tatuti 
<^ tenorem, aut subsfantiain demere vel motare, nee circa en 
^' qaomodolibet dbpensare. Nee volamus quod .per aliquem 
^^ desaetadinem^ consoetadinenem yel abiisum, aut aliaai 
^^ occastonem quamcanqoe inlentioni aat verbis Stalutorunn 
'^ nostromai, aot ordinationam in aliquo derogetar: Nojentep 
^^ insaper aliquam interpretationem fieii de eisdem, aut circft 
^^ ea, nisi juxta planum sensium, secnndam inleUectum,- et 
*< exposHionem griimniatiealem et literalem magis, et aptias 
^* adcasom, sea prselensuin dabium de quo queeritur^ etagitur 
** applaudentem.*' 

^ Inhibemus quoque, statuentes et ordinantes speeiali(er» et 
^^ express^, acsub inCerrotnatione divini judicti interdicioiVB 
^^ died nostri Regalis CoUegii Pr«Bposit«, et Vradpwkm^ ae 
^^ Soctb et Scholaribus ejusdem uDiversis^ et siugulis pr^jeseii* 
^^ tibus, et futuris, ac in viitttte jvramei^L per ipsos et eorum 
^^' quemltfiet dicto GoHegio (nraBstiti admoneniusy ct hortaoiur 
^^ ne ipsi collegialiter, coiter, vei divisim aliquas. alias ordina- 
*^ tiones, velStatuta, declarationcs, interpretatioiics, inutaUonesy 
^^ injnnctiones, expositiones, vel giossas prcesentibus nostril 
*^ ordinattonibus, et statutis, vel ipsoruin sano, et plano^ 
*' grammaticalf, et literali inteilectui qoomodoUbel adversanies 
^^ vol adversantii, vepngiiantcs vel repugnantia, derogantes 
^' vel dcrogantia, nisi per nos edenda accepleiit) nee hujus** 
*' modi fieri procurent, aut eisdem utantur pubtice, veloccuU^i 
" direclA vel indirect* : et si contra proemissa, vel contra inten- 
^^ tionem nostram in praemifesis, vel eorum aliquo per aliqiiem 
^* vel aliquos, quod absit, aliquidvelaliqua coutingat ordinari) 
<< fieri, aut dictari, vel dispositionem aliquam scienter vel ignor* 
<< anterconcedi, declaramus dictos, Prappositum et Praspositos^ 
^< Magrstrum Infbrmatorora, Osttarium, Socios, et Scholares^ 
<^ ac Clericos dicti nostri Collegti, quibus omnibus et singulis 
<^ in €& parte omnem, et omnimodam adiraimus potestatem ad 
*^ ipsaobservnndanon teneriquomodolibet, velastringi, sedea 
" vacuamus omnina,.ct carere volumus omni rpbore firmitatii 
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" ^lits paDilis in hoc Cftsu infiictis sujierftus iu sufi firmiti^e nilii- 
*< lotninus perinansuris." 

Every Member of both Colleges not onlj swears to obey all 
and singular the Statutes and Ordinances ^ but the following 
oath is taken, or ought to betaken, by every boy at Eton^ atsisif 
teen years of age ; is actually taken again as Scholar of King's.; 
again, as Fellow of King's; and is, or ought to be, ag^in 
taken as Fellow of Eton, and lastly as Provost. (Vide Eton 
College Stat. chap. 9.) 

^' Item quod non impetrabo Di^pensationem aliquam contra 
<^ Juramcnta mea prxedicta, et contra ,ordinationes et Sta- 
*^ tuta de quibus praemittitur aut ipsorum aliquod, nee Disr 
^* pensationem hujusmodi per me, alium, vel alios, public^ vel 
'^ occult^ impetrari aut fieri procurabo^ direct^ vel indirecte, 
^^ et si forsan aliquam Dispensationem hujusmodi impetrari^ 
'' v<ei gratis offerri aut ciMicedi contigerit ; cujuscunque fueut 
^^ auctoritate, seu si geucralilt^r vel specialiter aut alias sub- 
< ^ qu dcurtque forma verborum conces^ ipsa non utar, nee eidem 
<^ consenttam quovismodo ; sic me Deus adjiivet et baec saocta 
« Dei Evangelia." 

From the above extracts, it must be evident that the Founder 
inserted these prohibitory clauses under a full convictioo, that 
he was legally empowered to prevent his Successors from dis- 
pensing with the Statutes ; and that he bad tlirown in the way 
of any such attempt, an obstacle, not to be removed by any- 
legal power vested in the Crown ; and such will be found to be 
the case. 

The Charter of Foundation was sanctioned by an Act of 
Parliament at Westminster, May 4, 1444, and the Statutes 
issued under the Great Seal. Tliis Charter and the Statutes wer0 
confirmed under the Act of Resumption of Edward the Fourth, 
confirming and establishing all grants, rights ami privileges to 
Colkges made by Henry the Sixth (Kiog in deed and not in 
right, as it is expressed in the Act.) Upon legal points we are 
aware that we ought to hazard an opinion with great diffidence ; 
but we are well advised, that in the case of a Royal Foundation, 
when the Crown has given Statutes and appointed a Visitor, the 
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succeeding Kio^ or Qo^nshaTe ho power of dbpensing with 
those Scatiiles, unless there.be some clause therein^ spQciaU/ 
reserving such power to the Founder's Successors. 

Queen Elkabeth, who %t her will and pleasure granted a 
Dispensation, contrary to the express orders .of the FiMinder^ 
to Eton Colle^, had an Act of KarlianpeBt ( 1 . Sliz» ohjap* 23.) 
to enable her to alter and settle the Statutes of the ColIeg«9| &ei 
founded by her Father, Henry VIIL ; her Brother, Edward 
YI.; and her Sister, Queen Mary. Ifthenan Act of Parlia? 
ment was necessary in that case, we cooceire that we are right 
in asserting, that nothing short of an Act of Parliamfiot could 
give a legal power to alter the Stali^es of Eton Coilegd* 

In respect to the Fellaws,.a»each Member, at his admis^iop, 
swears to observe the Statutes ; which Statutes forbid his .accept 
itig or pleading a Dispensation ; *ahd likewise takes the. oath 
i^ve reciled, drawn up with extraordinary care and cauUou 
against every mode of evasion, hr the express purpose of pre- 
Tenting the suing Ibr^ or accepting of a Okpeo^atiod, in any 
«hape, or under any authority, we cannot find any possible 
plea or excuse for a M«uiber, who. has voluntarily taken this 
oath ; but that he remain so completely bound by it as to be 
rendered utterly incapable of accepting any subsequent Dispen* 
satioH whatsoever* 

The truth of this opinion the following case will strongly tend 
to confirm* 

Ma|;dalen College, Oxford^ was founded by William Wayn'» 
flete, Prqvost ofEtoo^ during the life of Henry VL, and it^ 
Statutes, oontaiu the same oath against Dispensation* When 
therefore James II. sent down a Mandate to the Fellows toelec^ 
a certain person as their President, they represented to the 
King, t^at sucl^ proceedings were contrary to their Statutes, 
wbi<;h they .were sworn, to obey. Upon this the King offered a 
Di&pensatiAyi,' ; to relieve them from their oath ; they replied, 
that having, ta^en an oath against Dispensation (verbatim the 
same aa >bat of Eton Collq^e) they could not accept of one : 
' ' ■ • C 
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hnA in this, tWit c<nifictefftioa» Tdfasal, (kejhpersisted, ^UhMgk 
urged U> iifr aco^ptimce by iko King in petson, (VideStat^ 
Trials, Vol. 4. fd.) i 

* 'It iiifi^r pOesfUjr be asked, if the ^Me mctanr^ be iltagal 
0nd indefensible, why the thon esistnig Memhecs df our C0V 
(e^ did not resist' this wraaon of th^iv rigbl$; whdrtids, by U» 
b^g aeqtiiesced in to this l^te pei'bd, a vaUditjr hfi$ beCin« obt* 
Iftined by long usiige^ and Coflftom. I n. res^dt ip th^ f etsons lor 
itc^iiil^so^Dbe^ vm cannot pretend to gii^a eeri(Hn:a0<|iii^t$ bvt 
We are^'bome duttby History, in asserting, Ibftl/oo pcfsoniB dar«^ 
iopf»Osethe piifei'ogativeAf/Qiieen fiUzabelh,. b^vreyer Unconsti- 
tutionally «xertised ; iind |iarftituldrly GoUegesi ly ko bad ftf^ 
im remeitabmb^ tbeii: nartorif vsoapefiroin'lotal aboHtiOii |bjr|ber 

in our own GoUego *w^:imve many iii8tanoe& ofihe umrtatQlr 
ttbleappdintnttentofi^t^o^rs who had aewer been 9dM«at«diit 
dBlOn, to t¥'ktdh no resistance was made. No affguiqent ^bertfese 
tftft bb dfUMrn froni tbid acquieacenoe : >neitker wtll tbe -plc^qf 
long liftage^ ^^hich on many . other occasions, gives a ifig^ 
MHcf ion^ av^il in (hfe e^e. The Statutes to wliieh tbe Fellofr^ 
'<^Etofrh&ve^wovn obedA^nce halving ^thus giiftrdedagaihstiti— r 
^< Yekitltto iniB«i|yer ^uod tmoqiumi de caster^ {«r aUquan^ 
<< dcsuctudinem, consuetudinem, vel abusitm^ atlt/ iA^m 
'^ occasionem quamcungue, intention^ aut verbis Statutorum 
<^ rto^troftifn ti ordfrmtionnm in aliqWo del^geltir»" 

In conformity to this. Bishop Wickham, in bis I^orf^^ta« 
tionofthe46tli Stat, entered in our Book, thus writes : — <* So 
"^ I r^quiVe this to be piitin practice beH^ft^ ; however by 
** lott^ Ciislofti it iiafs been otberwisei *fr Aat jr«Ur fbunttel* 
*<^ would' have nothing der(^ated from llifeStAttftes, ^^pfei'con- 
*^ sti^ta^tt^icmVelictesuetadinera." .1^ y 

* %\^e hkidivise ftl!*niyi^ memorable instance against long iissig<i» 
by Ihe rdcovfery 6f i\m Statutable Eledtidn of our Provosit \ 
Vyhichappointnifertt hatl hckn seizfed upon and given aWay by tb^ 
Cfow^ Ifrdra rii6 rfeign <tf tdwafd i V. n\ti\\ 'Ott^ ftAtolirtl^ftn, at 
which time la Wucdesjjfnl rfesi^titiec' was Vnade ; InHiSiich 6ppo^ 
silioQ fheCoHegfe v^lis lehcottf aged *bjr \hfcf 'Visitor, who In tt 
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tjdter to the Vice Proirost denies ibe power of the Crown to in* 
terfere with the Staitotes. Length of time iherefove can give no 
permanenC authority against the Statutes. The prerogative ia 
the appointment of the Provostship was exeroiscd from tiie rcvign 
of Edward I V. to that of William and M^ry ; the Difipensation 
at £ton oommeaced inthe^ig^bih year of Elisabeth, and stiU 
exists. The daration of each will be fatmd nearly equal, iind 
as in the one<ca8e it was of no avail, so against the Visitor, it 
can be of none in the other. 

Denyarig, as we do, the validity 6f the Dispensation, inUAo^ 
it may .appear asdess to make any remarks upon tbeQaeen'a 
Letter ; yet, im willing to pass by any observations, which bear 
upon the 6ul)jeot in question, we beg leave to state, that it ap« 
pears extraordinary, that the Statute or Artic^Ies, forbidding tho 
hoMii^ of Livings, alone are dispensed with, and not the 
smallest notice iaken of the important oath^ against accepting 
or suing for a Dispensation : as this oath formed an inaarmotta^* 
aUe obstacle tp the intended grant of the .Queen, it was to have 
been expected that her Majesty would have granted absolutioa 
(had such a power iieeir v^ested in lier) to those, who had 
taken the oath, and enjobed the leaving it out for the future* 
No notice having been taken of it, gives room for strongly sus* 
peoting that the Dispeaisat ion was ^^ ignoranter conce^sa :^* and 
when it is considered, that those persons making suit ^^ per se^^ 
aliitro, vel aUos,'Vacted in direct violation of their oath; they 
were reduced to the awkward dilemma, either of confea^ing 
their breach of oath, or keying it from her Majesty's 
knowledge. 

The Dispensation is likewise granted to remain jn force until 
the Queen saw a reasonable cunse for revoking it. It was not 
therefore to be considered as a grant in perpetuity ; but to ce»s0 
on certain events tabing place. The deficiency of income was 
tlie ptaa on which the sute was made ; if then this plea no' 
longer exists, the reasonable caase for revocation is apparent; 
The income of a JPellow at Eton was at that time extremely 
shqaU : if reports be true it is now very considerable, and f/fdly' 
safficieut ior ibe support of each Fellow^ as intended. :t>ytli^- 

cS 
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Founder, For although we do not entertain (he smallest iiica 
of calling in question the advantage taken by the Fellows of 
Eton, at the Reformation, in regard fo marrying; yet it mmt 
be evident that the Founder intended that no Member of either 
of his Colleges should be married ; their change of condition 
gives them no claim to a larger share of the public property, or 
io the sacrifice of the rights of 140 indiriduals (viz. 70 Boys at 
Eton, and 70 Fellows and Scholars at King*s) to the interests of 
seven persons. 

Wo proceed io state the injurious c^inscquences of the Dis- 
pensation to the Fellows of King's and Scholars of Eton. Un- 
der this the Fellows of Eton hold, not only their own Livings, 
but also the Livings of King's College, whereby a Fellow of 
King's is prevented from succeeding to a Living, and a Boy 
from Eton to King's, as would be the case, were the Statute in 
force.- And within memory five Fellows of Eton have held 
King's College Livings, and of these, three at one time, out 
of the small number of 21, belonging to the latter College* 
Moreover as the Livings of Eton College are very numerous 
(37) and valuable, vacancies from Benefices must frequently 
happen, and ns Fellows of King's stand first ia point of eligi- 
bility for Fellowships, their chance of being chosen must 
necessarily be rendered more probable by such frequencies of 
election ; an event equally advantageous to both Colleges in 
point of succession ; and even without setting up the .claim 
(which wc ntight, as believing it to be true) that the Founder 
intended that mir Fellows should be chosen in preference to all 
others; if a beneficed person cannot statu tably be elected ^ the 
Candidates for Fellowships, on these terms, will be so few in 
number, that the choice will be confined almost entirely to 
King's College. 

We are aware that the Statutes of Eton College are silent as^ 
to the eligibility of a person already beneficed; but we con- 
ceive that we are borne out in this our opinion by the instance 
df John Clerc above mentioned, likewise by the finding no 
mention 'made of any Fellows being elected with a Benefice, 
previous to the Dispensation; although several are stated, after 
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having become Fellows, to hhve taken a Living, and resigned 
it, before the end of the year ; and by (he doubt which may 
arise on the construction of the prohibitory clause, whether a 
person, who has enjoyed a Living above a year, has not* 
exceeded the tioie allowed by the Statute, and so become ineli-' 
gible without previous resignation of his Benefice. But even 
shoukl a favourable' construction be put on the Statute, and the* 
year of grace allowed; as at least every Fellow must resign' 
within a certain time, as set forth in the preamble to the Uis-*- 
pensation (and therefore allowed to be the true meaning of the' 
Statute by the Fellows of that time, as well as by the present 
Fellows, they having alleged the Dispensation as a full de-*' 
fence for their taking and holding a Living) the difference wilf* 
be so trifling, as not to appear an object worth a dispute. 

Jf then the welfare of both Colleges be promoted by quick- 
succession, the long u^ge of this Dispensation is so far from 
recon^mending its continuance ; that it must appear strongly on' 
the contrary side, when the number of Boys superannuated, 
in consequence of it, are considered, and that the succession of 
our Fellows to Livings (necessarily slow from the small number* 
in our possession) is rendered still slower by this Act ; so (hat 
f^w have the offer of a Living early in life, but are compelled 
to go out on Curacies, or pass the greater part of their time in- 
College. 

A compensation might have easily been found, and the inju«' 
rious consequences to the succession in a great measure obviated, 
h^ the Fellows of Eton, after experiencing such an indulgence 
from the Qiieto, shewn the same kindness to the Fellows o£ 
King's, by giving the reraaindt^r of their Livings to them in 
seniority as they fell vacant, themselves being first provided 
with a Living, as S4;t forth in the Dispensation : and although 
the Statutes are silent upon this head, yet from the intimate 
connection between the two Colleges, and the mutual assistance 
i^d acts of reciprocal kindness enjoined by the Statutes, it may 
fairly be inferred, that such a disposal of their Benefices would 
have been most agreeable to the intention of the FoundcT. 

Such ivas the opinion of Archbishop Laud, upon the 



Appeat fr5m Kttig's dgaimt Eton College^ as expressed in ibe' 
folloiviug terms: 

" III giving tbeir Benefices, or any other shares of profit^ 
" in their bestowing, I seegroit equily all along Uie Statutes, 
<^ of present tng King's CoHi^ mea next unto themselves^ 
<< But ivlietlier the Statutes be so punctual as to commaud tbis^ 
*^ or do ouiy leave it as a thing liUle doubUt} by the Founder ; 
<< coiTsidering what tie he bath made in all things between the 
*^ Colleges, I am as yet in some doubt ; but sure it witl be very 
** fit, either to command it, orrery seriously to advise it, 
^^ to the College of £ton ; and I cannot see any good cause,. 
^^ and lo(h I am to conjecture any bad, why tliese two 
" Colleges, so nearly joined by the Founder's intentions and 
^^ Statutes, should make theaosdves sueti strangers one Uk 
** the other, as they do." 

Whatever might have been the representations by Archbisfaop 
Laud to Eton College upon Ihis point, they are unhiiofwa to us, 
but they certainly pr^uced no efiect ; for granting that many 
Livings hcive been given (o actual Felkxws, and those who have 
been at King's, yet these have been given by FeHows of Eton, 
as their options, on the score of private friendship or relatioi>- 
s)bip, as in their arrangement for the disposal of their Livings, 
not the smallest notice has been taken of Kite's College, 

Were the evils above stated temporary, and the acts of indi- 
viduals, which ceased with them, they would not be worth eur 
si^rious notice, but the case is totally diOerent s this departure 
lirora the Statutes is a r^ular system, which must last as lor^ 
as the College exists, unless a remedy be applied. 

If then the above statement be (rue, as we trust it will bo 
fbund tobe in every particular, we ^onceiive ourselves warranted 
in drawing the following conclusions. 

Ist* That in fhe case of a Royal Foundatiinfi, where the 
Crown has given Statutes and appointed a Visitor, a succeeding 
King or Queen has no more power of dispensing with any of 
the Statutes, than the Heir in the case of a private Foundation ; 
unless there be some clause in the Statutes, specially reserving 
such a power to the successor. It docs not appear that there is 
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hut Q9I i^ fl^n(/arjf IliecQ ii imi expc««6 probibitj w agaji^t a^)y 
succeeding Kings or olher persoi)» gfAPt'lig a Dispcstisf^tlQr^ 

Sd. That the Dispensation procured from Queen Elizabeth 
does not even affect to dispense with the oath which the Fellovi 8 
of Eton College are required to take on their admission. They 
are therefore bound to take it| and if they do, and avail them- 
adves(^the Dispeasatioo, they violate tbeitoalh; iftbejido 
not. take it, in tba f^m prescribed, they violate their l^tfttutes; 

3d. That by taking and holding of Benefices contrary to the 
Statutes, a system has been introduced, highly injurious to the 
succcQ^ion, \n the two Eoiind^tions of Henry Y I • 

4th. That a beneficed Candidate elect ought to resign liis 
Benefice before admission ; and that an actual Fellow taking 
Ecclesiastical Preferment cannot hold it beyond the time speci- 
fied in the Statutes, witboi|.t f(^|eiture pf hi? FellQWsbip. 

Confiding therefore in the justice of our cause, we have 
tl>^9f M pnop^r to ha^e ilsQ^iirs^ to thostetuaU^ node af cc^r^ss, 
by ^ippeaU^g to youj X^ofd^bip, as; the €PIIu»hm» Visitors 
C«ua/rdiad i>f tbe rights and privileges, and J^ioial InterpiFel^i: 
at Ibe Sifttules qS Ait t^fo Ci41rgBs.: humbly praying, tb^l 
should our case, upon examinatioiv, prove true> i^ our coi]\«i 
plaint well-founded ; your Lordship will be pleased to apply 
meh remedy, as in your wisdom adttd judgeR)ei»t, qx^ appear 
woat apt and oonvcoicDt, 

We Iwgileave to assiiie yioisr l^owlship, Ihal in making tliif 
Wl A p(>eai^ we are actuated by no, persioiual motives Qf ill-w.i{) 
Vowardstbe present e^isilag Fellows of Elan ; whom \^ MA^rn 
to have bem iwificed by Ibe example o^* their preiteo^^i^^, \q 
baveibus a^ted ;. nekber are we allured by tbie hopes ^f irfiaiet 
diat/» advaiitagrs^ as the greater part of tbe e:(isling Mewbierf 
qaiHiot e^cpecli to derive tbe leat^t benefil from yottr Lpfclsbfp's 
d^ciflion, however favourable it may be ; but we acj^ iwi^r ^ 
fjuU o^ivi^Hi^n, that it is our duty to endeavour to rf cover tbci^ 
rights, which have been taken from King's College >y Xlu^ 
Uisp^li^alion o£ Queen Elixabdh; so tlu»t oitr 8u¥fQ($s9ors 



may enjoy titiimpalred, all the advantages and benefit which 
our Gracious Founder was pleased to conferi in commoD,' 
on his two Royal Foundations. 



^^^^^»^«r^^ 



Answer of the Provost and Feliows of Eton College to the 
Appeal af the Provost and lellwps of King's College^ 



To the Right Rev. Father in God, GEORGEy Lord Bishop 
of Lincoln^ Visitor of Kin^^s Collegey Cambridge,, and 
of Eton College. 

MAY IT PLEASE YOTTR LOIIDSHU*, 

We, the Provost, and College of Eton, beg leave respect- 
fully to submit ie your Lordship*s oonsidetation the following 
Answer to the Appeal and complaint lately preferred to your 
Lordship in the name of the Provost, Fellows, and Scholars of 
King's College, Camhrridge, 

The complaint is, that the Fellows of Eton College do now 
take and hold Ecclesiastical Preferment tc^ether witfc their 
FeUowsllijWi This is averred to bp an innovation, contrary to 
the Statutes of that CoHege, injurious in its effect tbtheothiev 
Members of the two Foundations^ and equally illegal whether 
preferment be retauied by a beneficed Candidate after bis ad^' 
mission to a Fellbwsbip, or accepted by an: actual Fellow, if 
fapkkn beyond the time specified in. the Stalutes, and it is as^ 
sumed that in both these cases the Fellows of Eton College rely 
only on what is called the Dispensatbn of Queen Elisabeth,' 
dated the Utb of June, 1566, of which the authority is wholly 
denied. 

That the Fellows of Eton College do take and hold Eqcle* 
fiiastical Preferment is a fact not disputed. But before we enter 
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upon our answer to (his complaint, we cannot refiain from im- 
ploring your LorcUhip^s attention to the consequences tliat may 
follow from your Lords^bip's sanction of ity and which are of 
such a nature that the complainants themselves have not yen« 
tared to point them oat, nor to ask of your Lordship any specific^ 
redress for the supposed grievance, to which they have called 
your attention. Every one of the present Fellows of Eton is by 
this complaint assumed to be absolutely disqualified from hold* 
ing his Fellowship, and this not by reason of any misconduct 
on his part, nor by reason of any innovation introduced in 
modern times, or with a view, to his personal benefit or conve« 
nience ; but only because he has conformed himself to a practice, 
which those, who now complain of it, trace back for two hun* 
dred and fifty years. We humbly but confidently trust that a 
complaint attended by such consequences will not receive your 
Lordship's sanction, unless both the iliegality^and inexperience 
of the practice shall be proved by the complainants aud placed 
beyond all doubt. We trust, on the other hand, that we shall 
be able to satisfy your Lordship that tlie practice is well warrant* 
ed in law, and conducive to the general interest and welfare of 
the commooity of the two Societiea. 

A consideration of these consequences, as well as of other 
matters coimected with this Appeal, induces us to doubt (and 
we trust your liOrdship will allow us to express that doubt to 
you) whether this Appeal be in reality, as it professes to be, a 
representation of the sentiments ot the Members of King*s 
College, in general: we believe it to be the act of a few indi* 
Viduals only, and this belief has had a strotig influence upon 
the manner of our answer ; for we are earnestly desirous to pre- 
serve that peaice. and harmony, which, according to our Roy; 1 
Founder's will, and express injunction, ought to subsist be- 
tween the two CoHrges ; and we trust we shall in the course of 
this our rqply, satisfactorily prove, that at no period since the 
foundation have the interests o( King's College been more re- 
spected at Eton than during the last 40 years. 

In the investigation of the present question, if yoqr Lordship 
shall now think it so far to concern the interests of King's 
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Cdlege/.or (be i/Umibetu of tiklier fi^vkndaiim^ ag U> i^qnii^ 
your y kUfttprJiyi InterposUioAy ive agree ttuit t)ie practifie of 
iuirlter timta ^ill Ik of high importaiioe. 
. From that practioe, ag gtaied by ibe ^somplainaBta, it is aU 
tenpted to bo iaferred that from tlie fouodaiioa €C Eton College, 
^^ till the rcfign of Jmieabelh, a period of 100 year«i" the clauset 
intbeSdth Statute was received, andaoted upopacoordiiiglo the 
€QD8tructian now assumed by the comptaieAnlB ; and though 
sereral Fellows, as it is allodged, availing tbemfielvieaQf the> 
year of grace, took Livings and rosigiied Ibem before the end 
of that term, yet that it was theropiiiioa of the Fellows ^orinip 
those ages, that the tenure of a Fellowsbip with Ecclesiastical 
Preferment was unstatutable, and that for theexpvess pur|)ose of 
obtaiaing uelief from the effect of the-statutable prohibition, tbo 
Dispensation of Qaeen Elizabeth was applied for and obtained. 

These positions it may be proper to examine, and more 
especially the earlier usage. 

For we by uo means admit that the practice of holding Eccle^ 
siastical Preferment together with a Fellambip of Eton Collego 
is to be ascribed to no earlier date than the Dispensation of 
Queen Elizabeth, or that this Dispenaation is the authority 
upon which it depends. 

On the part of the complainants it is observed, and much 
telied upon, that at the admission of the first Provost, first Fel- 
low, &c., in 1443, itwa&statedby Richard Andrews, L.L.D* 
ihat L Glerc should be always Vice Provost, he havitig quiti 
ted a benefice in ofder to become a Fellow, inasmuiefa as th0 
Founder reserved to himself the power of Dtspensatioa, and 
at this time exercised it in several other points. 
* He also exercised it in ibis, and in the following tetms t 
^' GratioseDispejDsamus ctim eodem raodo viceprspesito ejas^ 
^ dem, quod ipse, quoad vixerit, semper, cteonttoae sit, dma 
^' in eodem CoUegio ut socius steterit, vice praBposilvsejufldem^ 
<* statttto nostro in cohtrarium edito nouiol^tante,^' for the 
office of Vice Provost is by statute an annual office, and electivf^ 

That a person, who by the King's DispensatioA was td bo 
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always Yice Ptbfmij iri a- CoHege »d laid/ foimdeil bjr the 
Kii^, aticl unmcdmteljr, as must be allowed, under the eye ol 
bis Royal Patron, sbwld hate readily relinqoished a; beaefic^^ 
coaeeriring which, or ils sUuaiion, we have no particiilar, for 
this appoiBtnent, with £he i-ttrtber expectations, which it 
might reasonably excite, is not itnfliirlo suppose, aindwefimi 
in fact he wa»eiecCed Provost, July 31, 1447. 

It is however inferred by the 8pi)el]ants from tbi» solitary in* 
stance, that every Clerk in possession of a Benefice at the time 
of his admission as Fellohnr, was called upon to resign if ^ as 
being no longer tenable with bis Fellowship. 

The 23d Statute, to which we shall have occasion to r«fer|. 
will induce a very opposite conclusion. 

What preferment the earlier Fellows may have bad prior to 
their admissions would not be likely to appear in any muniment 
of the College, it being matter of dlthcuUy to ascertain even 
their succession, because nehher in the letter written to the FeU 
low elect, nor in the admission, except in some very fe\r in* 
stances, the name of the person who made the vacancy is inserted. 
The same difficuhy generally applies to the succession ta 
Livii^ in the gift of the College, as in many cases I he words 
used in the presentation were ^^ jam vacantem" instead of 
"loco A. B.*' 

The earlier rolls of the College also, at least many of them, 
were probably carried to Windsorwhen Dr.Westbury, (he then 
Provost, was compelled to surrender to Dean Courtney sundry 
eiects, &e. of the College ; and in a Letter of Dr. Philip 
Feit to Dr. Cradock, Feb. 1681, who were both at that date 
Fellows of Eton College, he remarks, "our registers have 
^* been so ill kept, are so short, and broken in time, so blotted, 
" and rased, &c." to which we might add the eflecfsof tnoolUy 
and damp, and we fear great enrelessncss, have contributed io 
make research still more difficult. 

Hence what may have been the first instance of Ecclesiastical 
preferment holden i(fgethtr with a Fetiowsbip, we have been 
unable to discover, but we may state, that as early as 1453, 
within IS years from tbc foundation^ Richard Uoptoo was 
made Fellow. 



He was V. Provost In the 8th of Edwaid IV., 1468. He 
Was not y. Provost in the 9th and lOth, bat was again V. 
Provost in the 17th, 1477, which appears from the >re(M>rd of 
Provost Bo2t*s election — (See Register Book, £. C. f. 108.)^ 

He was also V. Provost in the 18th year of the same reign> 
and again in the 2d of Richard III. 

He was not V. Provost 1st Hen. VII. I486, nor in any sub- 
sequent year, but died Fellow 1496 — 7, as appears by bis 
epitaph in Eton Chapel. 

This Richard Hopton was presented to Pyddlehinton by the 
College in 1462, (Reg. p. 53,) resigned in 1471; was pre- 
sented to St. Alban's, Wood-street, 1477, (Reg. j). 62,) and 
resigned it in 1487, (p. 76.) 

William Boswell also, nvho was made Fellow in 1547, was 

prescntetl by tlie College to St. Alban's, Wood-street, in 1648, 

which he held till the year 1558, and no new Fellow was 

' elected at Eton between the date of his presentation and the 

year 1552. 

These are severally instances in the iearliest times of the 
practice of holding Ecclesiastical preferment by an actual 
Fellow, together with a Fellowship, and to which presentaiioa 
was made after admission. 

The livings, Pyddlehinton and St. Alban's, Woodnstreet,' 
being both in the gift of Eton College. 

Both instances also occur prior to Queen Elizabeth's letter,'^ 
and to the sera of reformation. 

It cannot be denied^ that from 1566, the date of her Majes-. 
ty 's letter, the usage which now prevails has been consistent and 
uniform, and if from the earliest instances no complaint, so far 
as appears, has been made by the Provost and Fellows of 
King's College, until the year 1813, it may he fairly inferred, 
that in their opinion jt has not been before tbongbt.tobe un- 
statutable, prejudicial, or illegal, in its origin or continuance. . 

We might add, that on the contrary in the reign of King 
Charlos the First, when they did expressly petition Archbishop - 
Laud, in his metropolitan visitation, that his Grace, as wellfor 
the future conservation of their privileges, as also for the 
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present, founded upon the allegation of their having been 
given to understand, that his Majesty, out of his care tp 
advance the Uvelihtiod of a poor Clergyman, had directed his 
Royal Letters to the Provost and Fellows of bis College of 
JBton, thereby requiring thera to choose' into the next Fellow- 
ship the Vicar of Windsor, and so successively, would vouch- 
safe amongst their other requests, to intercede with bis 
Majesty in their behalf, that the Vicar of Windsor might 
thereafter be chosen out of his Majesty's College at Cambridge, 
they failed not to add, " By which means his Majesty's R(}yal 
pleasure, andtheir Blessed Founder's, shall be fulfilled to the 
further benefit of bis Royal Foundation." 

They afterwards presented a petition to the same King^ 
complaining that they had received much injury from their 
sister College in many things, but most apparently in their 
choice of Fellows there, and praying t|iat his Majesty would 
recommend the examination and exposition of the statutes, and 
the final determination of all other causes, which concerned the 
peace and amity of both societies, to the same Archbishop.—- 
This was followed Op by delivering to the Archbishop a paper, 
wherein they complained of the reduction of the number of 
Fellows at Kton College, and asserted a claim to be preferred 
in the choice of Fellows there, and to be considered by th^ 
Provost and Fellows of Eton in the donation of benefices next 
to themselves, and in this paper they expressly adverted to the 
Founder's charge, in fine et conclusione Statutorum, ^^ quod 
non per aliquam desuetudinem, consuetudinem, vel abusum 
vel aliam occasionem quamcunque intentioni aut verbis ipspruni 
Statutorum, aut ordinationum, in aliquo derogetur." Now it 
is scarcely possible, that if , the practice at present complainec| 
of had been then thought illegal, it should not have formed a 
prominent part of the grievances then asserted. The saxnq 
observation will equally apply to their proceedings in the two 
next reigns ; the last of which led tp a reference and determina- 
tion by Lord Chancellor Jefferys, by the King's command, 
and his Majesty's confirmation thereof by his Royal authority. 
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tjpon the force, therefore, of an usage vrhich we eonsaderlo 
have prevailed from 'the earliest tiroes, we hope that we are 
justified in relying. We also take leave to snlmiit, that not a 
single daose in the 9th statute prohibits us from eleoting into a 
Tacant Fellowship a person already beneficed, and that there is 
no oath taken bj a Fellow at his admission, inconsistent with 
Ills possession of a Benefice at that time. The Fellow is not 
required, as in the correspondent statute of King's CoHcge, io 
swear that lie is not in possession of a patrimony, &c. &c« 
and accordingly we find, that Edward Waddtnglon, after- 
Wards fiishop of Ohicliester, who resigned his Fdiowship of 
King*s College upon coming to possession of an estate devised 
to him hy his gramlfatbcr, was sometime after elected Fellow 
of Eton, still retaining his -estate, and being also Rector of 
All Hallows: and he held bis Fellowship of Eton, together 
with his Bisboprick, for seven years, and ontit his deaith« 

The 43d Statute* nevertheless, appears to us to oontemplate 
the very cireurastance, that a Fellow migllt possess an Eocle* 
statical Benefice; and here again is an evident distinction 
between the correspondent Statute of King^s CoHege, wherein 
the words <^ Ecclesiasticum Benefichim*' are omitted, and 
militating against that identity of intent in the mimi of the 
Founder in thb particular, for which the complainants so 
anxiously contend. — The words " adeptus fuerit," in the f5th 
Statute, we consider evidently to refer to what shall happen 
after the Fellow is admitted, and not to an anterior period, 
which we think will still more clearly appear on reference to 
the 38th Statate of King's College. The Scholar at his ad- 
mission swears, ^^ quod non liabeo aliquod de quoralhi constet 
tiiidd possum expendere annuatim quinque maroas Slerlin- 
gornm." The Fellow of King's, at his admission to his 
Fellowship, tales no oath with respect to his anmoal means cff 
spending the same sum or more; bat in the 3tst Statute of 
King's College, among tlie honestae caus® for resigning his 



* See Extract at the end of this Answer. 
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f^ellowshtp, he is to resign ** qaod patritnoniam bmredhsiem 
'feodttiiire ieculare peqjetaum aut pensionem annuam perpetutim 
ad valorem communibus annis centum sfriiclociim ^ablierif, tk 
flierit asseciituis/^ The accession of property tlierefone, wfe 
conceive) must itake place after he is admitted Scholar) when 
he could only have two^thitd^ of the sum, the possession df 
^bich would oblige him to resign his PeHowship ; 'and ilud the 
*w&r(h cannot but refer to a period subsequofi^ to his first ad- 
tnission to a Sclioiar, besides that '< assecutas fuerk" in the 
"Sdth Statute of Eton College, ami in the S8th Statute of King's 
College, are in tiie same tense with adep^us fderit ; and from 
%ence we conclude, that the words <' Beneficiuift Eddesiaiti^i 
cum, Tel officium perpetuum cam carfi, vel sine curft adcptuft 
fuerit,** do not apply to a Benefice possessed hefoft admisAion 
lo a Fellowship. 

In respect toihe letler of Queen Elizabeth, the tomplainaiils^ 
not contented with denying its validity in tato^ have from the 
^rrcumstance of no special notice being takei^ therein of tb^ 
oath against suing for or accepting dispensations, ventured 14 
infer, that the same was ** ignoranter concessa;" and furtbc* 
♦o kiemark, that those persons who made suit '' per se vel alios,'^ 
^ere ntlder the necessity, either of confessing their breach of 
'0ath, orof keeping it from her Majesty's knowlod^. 

TosnchaninsinuatioB wereply, tihat the Queen herself was 
^f a character not likely to have been imposed upon, orto have 
dispensed her Royal favour, either ignoranlly, or without due 
advisement and consideration. — In her letter to ArchWshop 
Parker, Aug. 22, in Ihe thrrtl year of IrfT reign, she says^ 
** The Test of the order of that College (Eton) we require yon 
^* to see reduced to the best, for the honour of Almighty God^ 
** ami increase of learning, and of your doing ^ve reqbire 
*' atlvisement." — Slrt/pe's Life of Archbishop Pm^er^ App^ 
p. 99. 

If, as it is further believed, and is highly probaWe, Sir 
^'homas Srriith, who had been Provost of Eton from 1547 to 
1554, 'proctited this measure fbr the Colfcgej ntd of his Own 
good will, 'the sirppression of -any necessary iflformation by a 
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peirson of bis high character^ and so well acquainted with tlie 
whole of the Statutes^ should, in justice to his roemorj not 
hastily be presumed. The very terras with which the Hoyal 
Letter concludes, seem also to preclude t)ie necessiity of a more 
special allusion to the said oath, or any other particular. Th^ 
Letter ends thus : — ^* Wherefore we will and require you the 
<' Provost, to permit and suffer the Fellows there, according to 
<' this our pleasure and meaning, to enjoy the commodity and 
^' l)enefit thereof, notwithstanding any article withiii any 
<^ Statute of the said House, and for that respect to cause this 
*^ our Letter to be entered in the end to the rest of the Statute^ 
f^ to be continued and observed until we shall have reasonable 
" cause to revoke the same," &c. 

. And it is scarcely to be supposed, that such a person as Sir 
Thomas Smith would have prooioted a measure of so much 
importance, without due attention to its legal Validity. 

It seems very extraordinary that the authority of the Royal 
interposition, in matters relating to the Fellowships of £toa 
College, should be called in question by the Provost, F'ellows, 
and Scholars of King's College, who, on several occasions, 
invoked and obtained the Royal interposition on their own 
behalf. The proci<eding3 which took place in the reign of 
King Charles the First have been already adverted to. The 
order of Archbishop Laud, directing that five out of seven 
Fellows of Eton College should be chosen from persons who 
were, or had been Fellows of King's, was confirmed by that 
Sovereign. This was, on the application of King's College, 
confirmed by King Charles the Second by Letters Patent; and 
again by King James the Second in the same form. — These 
orders have been entered among the records of Eton College^ 
and have beeu considered by the Members of that Society, to 
have the force of a Statutable provision, and have been obeyed 
accordingly. On these occasions, the Provost and Fellows of 
King's College speak of the reigning Sovereign as. their gra» 
cious and living Founder. And in tlie last of them they speak 
of the letters patent of Kingv Charles the Second, in the follow- 
ing terms: " We are sufficiently advised, that these letters aie 
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*^ good in matter and form. The best Counsel were advised 
'^ with in drawing them up; they are grounded npona 
^< determination of the proper Visitor of Eton, and uiianswer- 
^^ able arguments from the Statutes of the Founder, and both 
^^ granted and re-confirmcd upon mature deliberation ; so that 
<< the circumstances of our Letters Patent arc such, that 
<' nothing can be allcdged against them, which would not 
^^ conclude as strongly against all Letters Patent whatever." 

If, however, it should be conceded to the complainants, that 
• this usage b not warranted by a due interpretation of ' the 
existing Statutes of the Founder, they will not by such con- 
cession have established the illegality of the usage; on the 
contrary, this very concession, relating as it does to an usage 
of so many years, naturally leads the mind to seek for some 
l^itimate authority to which the usiigc may be referred : for 
some strong and sufficient foundation on which it may be 
supported. The duration of the usage is in part admitted, and 
of its expediency and utility we shall offer our remarks to your 
Xfordship hereafter. That there has at all times existed a body 
. of persons, not less interested in opposing it than the present 
complainants, cannot be denied by them, because, if the 
former Provost and Fellows of King's College were not in- 
terested in the subject, neither can the present be so, who have 
only succeeded to them in place and right : and if the com- 
plainants are not interested in the subject of their complaint, 
they have no right to trouble your Lordship with it ; — and 
whatever might be urged in some instances, as to the negleet 
or inattention of bodies of this description, the several appli- 
cations made to the Crown and to Archbishop Laud, on the 
part of Kiug's College, in the reigns of Charies and James, 
atmndantly prove that they were sufficiently awake to all 
that regarded themselves at Eton. 

There is, therefore, every thing concurring in this case*, 
which the law requires- to found the presump^icMi of a competent 
and legitimate authority to a long and uninterrupted usage. In 
the courts of common law, the period of SO years is deemed a 
sufficient ground for the presumption of a grant in ordinary 

D 
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tfoes. in ;6Mie instanods ai^onxeyanoe lit9 been^pmsuinedy 
evenHilbin a much sfaoder period. And this is not the doc- 
trine of modern times, nor confined to questions aidsiag between 
subject and subject. 

So long ago as the feign of King James the First, (Beadle v. 
Beard and others, IS Cokcy p. 5.) a grant of an ad^owson was 
presumed to have been made by the Crown: we beg leave to 
give the judgement to your Londship, in the words of the ^ery 
learned Reporter : — 

<^ Cut it was resolved by the Lord Ellsmore, Lord^Chan- 
<< c^Uor, with Ihe principalJudges, and upon consideration of 
** precedents, that the Plaintiff shall enjoy the said Rectory.-^ 
<< For although, that by any thing which can now Xeshewn, 
^< the impropriation as defective, for by nothii^ which now 
^< af^iears, the issue in tail bad any thing ia the aduowson at 
*^^ the time of his grant to the said Prior, fonthat theadvovson 
^^ did not pass by the grant of the King, by these words, (oum 
^^ pertinentibus) ; yet it shall be now intended, in jsespectof 
^^ the ancient and continual possession, that there was a lawful 
^^ grant of ihe King to the said Humfry, ^ho granted in fee, 
^^ so that he might lawfully grant it(o the said Priory, (omnia 
*' presumontur solemuiter esse acta), and all shall be presumed 
^' to be done, ;which shall make the ancient impropviatioa 
'^^ good. iFor tempus est edax rerum, and Records and Lottevs 
^^ Patent and other writings, either consume, or are lost qr 
^^ embezzled, and -God forbid, that the ancient grants and aofs 
'^' should 'be draif^n in question, although that they cannot be 
*^' shewn, which at first were necessary tothe perfection of the 
'^^ thing ; and if > the impropriation had 'been <]mwn in quei^tioQ 
<^ in the lifetime of any of the parties to it, they might havis 
''^ ^hewn the tcuth of the matter. 'But after the death of all 
<' the parties, and after so many successions of ages, in all 
'^ which, the said Ghurch was esteemed and aHowedto beright- 
*^ fully impropriated, if any objection or exception -shall now 
"^^ prevail, the ancient and long possession of -the owners of Ihe 
^' said Rectory should hurt tbem. For if these oijyeotionsor 
^^ ^esc^tionshad been made in the lives of >the parti^s^ without 
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^^ any question they had been answered : or otherwise in so 
^^ many successions of ages it would have been impeached or 
^* impugned." 

Your Lordship will liave remarked that in this judgement 
Records and Letters Patent are mentioncfl, as well as other 
writings ; and the doctrine thus laid down has been recognized 
and acted upon in subsequent cases. We sh;ill trouble your 
Lordship with the citation of some of them. In the case of the 
Mayor, &c. of Hull against Horner, Cowper's Rep. 102. it 
was resolved by the Court of King^s Bench, that a royal grant 
of Port Duties (which must have been by matter of record, 
for allthe King's grants are matters of record) might, and ought 
to be presumed in sup[)ort of a long enjoyment of them. Lord 
Mansfield, in delivering his judgement on that occasion, quoted 
the case of Lord Purbeck, in which the House of Lords pre- 
sumed the grant of a Peerage by Letters Patent in favour of an 
enjoyment of that dignity, and he afterwards adds, '* I have 
^* myself taken it to be established in point of law that though 
^' the record be not produced, nor any proof adduced of its 
<* being lost, yet under circumstances it may be left to the 
** consideration of a jury, or of a court of equity, if the case 
^* comes properly before them, whether there is not a sufficient 
^^ ground to presume a charter.*^' It will not^ we conceive, be 
disputed that your Lordship, as Visitor, is entitled to exer- 
cise the same discretion as bath been exercised in the courts of 
law, in a court of equity, and in the House of Lords. In a 
very recent case. Roe v. Ireland, 1 1 East, 280, it was decided 
by the Court of King'^s Bench, that enfranchisement of a copy- 
hold by the Crown (which could only have been by Letters 
Patent, that is by matter of record) ought to be presumed in 
favour of an enjoyment commencing no earlier than the year 
1636 ; and upon that occasion the learned and noble Lord who 
now presides in that Court said, " I would presume any thing 
*^ that is capable of being presumed, in order to support an en- 
** joyment for so long a period ; as Lord Kenyon once said on 
** a similar occasion, that he would not only presume one, but 
** one hundred grants, if necessary, to support such a long cn- 
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^^ joyment.'* Is thea the privilege, whereof it is now attemptod 
to strip the Fellows of Eton, less worthy of every intendment 
requisite to its support than the use of a way or a window light, 
the patronage of a particular church, a toll for the landing of 
goods, or the exchange of a tenure of a few acres of land from 
copyhold to freehold ? or is there any reason why the grant of 
the subject or of the Crown should be presumed in the cases 
cited, and yet an alteration of the Statutes by the Founder him- 
self, or by an Act of the Legislature, should not be presumed in 
favour of the case before your Lordship ? An Act of Parliament, 
though greater in authority, is not of higher rank than a charter 
of the Crown ; both are considered in law as Records; proper 
offices are assigned for the enrolment and safe custody of Letters 
Patent, and proper officers appointed to watch and preserve 
them, and the Record of an Act of Parliament, especially if it 
be of a private nature, is just as much exposed to the dangers of 
time, accident, and inattention, as a charter of the Crown. In- 
deed in a case (Rex v. Bishop of Ely, 1. Sir William Black- 
stone^s Rep. 55.) relating actually io some Statutes of a College, 
Mr. Justice Probyn declared ^^ tliat if it were necessary to pre- 
'^ suneanActof Parliament to repeal them, he would presume 
<< it/* Other J udges in the courts have incidentally expressed 
themselves tD the same effect, aiul we apprehend we may assert 
without danger of contradiction, that whatever be the nature of 
the authority, or instrument necessary to the legality of a long- 
enjoyment, such authority or instrument sliall be presumed to have 
once existed, although it can no longer be found, and although 
there be no other evidence of its existence except the particu- 
lar enjoyment or usage, to the validity whereof it is essential. 
Stale demands are always discountenanced, and almost always 
repudiated. It i& well known that our Royal Founder, after 
ha viiig established a body of Statutes for the Government of his 
College, with which it must be presumed he was well satisfied 
at the time of their promulgation, discovered that some things 
required alteration and amendment, and gave a special autho- 
rity to two of the Reverend Prektes of his time to correct and 
rctbrm his ordiaauces. Is it unreasonable to presume that the 
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same mind^ which perceived and applied a remedy in his own 
time, might anticipate the necessity of furtlier alterations in suc- 
ceeding times, and might revoke the prohibitory clause, upon 
-wfaJch the complainants so much rely, and in lieu thereof give a 
general power to his successors in the Throne to vary his enact- 
ments, and introduce from time to time such regulations as 
might be found conducive to the welfare of the Society he had 
established ? On tlie contrary, is it not much more reasonable 
to presume that such an authority was given, either by some 
Statute of the Founder himself, or by some Act of the Legisla- 
ture of the Realm, than to presume that so wise and politic a 
Princess attempted to introduce an innovation, which she had 
no power to effect ; and that the grave and learned persons, 
who promoted and accepted, and acted upon this cliange, 
were all ignorant of the law, and regardless of the solemn obliga- 
tion of the oath prescribed by our Founder ? 

The Provost and Fellows of King's College have, on the seve- 
ral occasions before noticed, invoked the Royal interposition i 
their own behalf. Had the Sovereigns to whom they applied, 
any authority that did not belong to their predecessor ? If a due 
interpretation of the Statutes of our Founder, and a reformation 
of any departure from his enactments, ware songht, your Lord- 
ship's predecessorin the See of Lincoln was the person to whom 
application should have been made, had the clause now so much 
insisted upon by the present complainants been at that time con- 
sidered to have the force which is now attributed to it ; or if the 
metropolitical visitation of the Archbishop was preferred to the 
general visitatorial authority of the Bishop of Lincoln, still the 
Royal sanction, and the Letters Patent of the Crown, mnst, ac- 
cording to the arguments of the present complainants, have been 
not only unnecessary, but improper and useless, and of no force. 
We do not hesitate to say that, upon a due interpretation of our 
Statutes, the Fellows of King's College have no absolute priori- 
ty of claim to the Fellowships of Eton. The regulation by 
which a certain number is chosen from that body is in itself a 
proof of this, for if a general priority existed, a particular por* 
tion could not with any reason have been defined. 
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Tbi^ reguIaiioB, tiierefere, depends not Bpon the piDvision of. 
our Founder, but upon the authority of succeeding Sovereigusi, 
and King*& College enjoys the benefit of it to this day. Is not 
then the presoniption of a legal revocation of the prohibitory 
clause^ and of a substitution of such an authority as we hanre 
alluded to, equally necessary to (he proceedings of the Kings 
Chark'd and James, as to those of Queen Elizabeth? We ven<- 
ture to assume that it will be so considered by your Lordship, 
and that the presumption, which may he necessary to the main- 
tenance of our rights, may be derived from the acts of that very 
body in whose name the present complaint has been preferred. 

We have reserved the consideration of the expedience of this 
long and uninterrupted usag4?, and we now proceed to that 
topic. It is ailedged that the Felloes of Eton hold not only their 
own Livings, but also the Livings of King^s College,, whereby 
a Fellow of King's is prevented from succeeding to a Living, 
and a Boy from Eton to King's ; and five instances are alluded 
to as within memory, and of these, three at one time, out of the 
small number of 21- Livings belonging to the latter College. 
But if the election of a Beneficed Presbyter is not forbidden, as 
we trust has been already shewn, the Fellow when elected must 
have previously possessed the Living from King's, as bis fair 
right ; and that the attention, which is now paid to tlie interests 
of King's College, is far .beyond any statutable obligation or 
antieot usage, the following comparison will shew : 

Johu Belfield was the first Fellow of Eton who had ever been 
of King's College, and was elected June 2 1st, 15S6. 

And from the Foundation of Eton College to the year 1700. 
inclusively » a period of 238 years, there appear to have been 
109 Fellows, of whom 35 only (that is not quite one third) w€re 
or had been of King's College; whereas, from 1701 to the present 
time, there have been 40 Fellows ehicted, of whom 35 also (that ii 
seven eighths) were or had been of King's College ; nor has one 
Fellow been chosen, since the year 1772, who had not originally 
been a Member of King'sCollege. 

So far also ^^ from not the smaller notice having been taken of 
<< King's College in the disposal of Livings" seven of tlie 
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Eton Livings are fieMai tliis time by Incumbents, who actually 
nfrereor fiad been Fellows of King's College at the time of their 
pi^esenfation, and another of the present Incumbents wate* pre- 
fetred through tfte medium of an exchange whh tfte prior In- 
cumbent, to whom it had been given wlieu he was actually 
Fellow of King's. 

It is likewise ertt)neous to suppose that the Livingsf of Eton 
College are very valuable. The truth is, that these, with two 
exceptions, are not high in the scale of value; many are very 
low ind^ed,^ and, as we should have presumed, fiir inferior to 
those of King's College. 

Future Provoists will probably, nay, it may be expected, 
certainly will take the Living of Worplesdon, and' then there 
w<oald be little chance of a FeHow resigning his Fellowship for 
any preferment belonging to the CoHege; yet the income of a 
Fellow of Eton in itself is not considerable, or more than will now 
bairdy support (especially if he baEs a family) the expendilure 
necessarily incident to such a situation, without a Benefice an* ' 
ne»ed. The only advantage, then> whichwottldaccrnetoRing's * 
College from an alteration in the present system, would be the 
chance of these Livings bising given to actual-FeHows- of King's ; 
we say the chance of their being given ; because thte gtih is 
efrtirely a matter of choice in the Provost and Fellows of Eton 
CoHege. It may, however, we trust be fairly concluded from 
the preceding statement, that the present pmctice is not inimi- 
cal to succession, nor can it be so to any extent. 

It b true that King's Collegle consists of 70 M^niibers ; bdft the 
eight Civiltans, Canonists^, and Physicians, mu«t for the purpose 
of iitm investigation be deducted ; next the Scholars and Fellows 
uYider 24 years of age, which on an average amount to g§ ; and 
further, it may be proper to allow for about eight more, as not' be- 
ing of ^e degree of A. M. and of course ineligible to a Fellowship 
of Eton. The number is thus reduced to 34. This catculation> 
alsa supposes all the Fellows- of King's College to be in Orders 
except those of two years or two and a half years standing after 
the Mfeister's Dtegree is taken. 

Instead alsoof 70 Boys at £lon^ who would be injured by the 
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usage in qnesiion (if greater good did not result upon tbe whole 
to all who are interested in tbe School) one alone might more 
pcoperlj have been mentioned ; for that individual onlj who may 
be. superannuated by the non*resignation of a Fellow, even 
assuming that the new Fellow of Eton should be a Fellow 
of King's, must be the sole person aggrieved. 

There are other circumstances, liowever, as things stand at 
present, creating advantages with respect to the quickening of 
succession both at King's and Eton, which, when weighed with 
the supposed disadvanta^^es which are complained of, wouU be 
found greatly to preponderate. In the choice of assistants in 
the School, an exclusive preference is given to the Fellows of 
King's College, which was by no means the case till within tbe 
last 60 or 70 years. This, to those who are appointed, affords 
a comfortable income, and an inducement to marry, which often 
accompanies it. The Magister Informator, and Ostiarius, are 
likewise from King^s College ; not necessarily so, but from the 
wish, which we sincerely feel, to promote the Meml)ers of that 
College upon every fit occasion. From the same reason, when 
Eton College or its Members rccoiumcnd private Tutors to 
Noblemen or others, a preference is also given to King's Col- 
lege, and its Members selected ; and from these sources in our 
time several have become married, or preferred, and thereby 
vacancies produced, far more than could possibly have arisen 
from the operation of the system contended for by the com- 
plainants. 

The complainants assume, that a quick succession, or in 
other words a frequent change of Members, is a matter dcsir* 
able in itself, and consequently that it was the object which the 
Royal Founder of the two Colleges must be presumed to have 
had in view. And they further assume, that the succession in 
King's College would be quickened if the Fellows of Eton were 
npt allowed to hold. Ecclesiastical Preferment. There, are, how- 
ever, only three modes in which it can be argued that such a 
prohibition would quicken the succession at King's. First, by 
the resignation of a Living in the gift of King's College, upon . 
the election of its Incumbent to a Fellowship of Eton. Secondly, 
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by the resignation of a Fellow of Eton upon the acquisition of a 
Ijiving. Thirdly^ by a disposal of the Livings belonging to . 
£ton to the actual Fellows of King's. The first of these could 
have very little effect ; it would oi>erate only in the case of 
such Livings as are less valuable than a Fellowship of Eton. 
The second also could have very little effect, for it has been 
already shewn that the Fellowships of Eton are in general more 
desirable than. the Liv ings in the gift of that College. The third 
assumes that the latter Livings would be given to the actual 
Fellows of King's ; but as they have, no right to claim them^ 
they have no right to found an argument against the Fellows of 
Eton from the chance of obtaining them. But will a due con- 
sideration eil her of the objects of the Founder, or of the nature 
and true interests of the Colleges, forming, as the complainants 
contend, they ought to form, one family, derived from the same 
parent, and ordained for mutual aid and common benefit, 
-warrant the assumption, that a quick succession to be obtained 
by such means was one of the objects, which our Founder had 
in view ? Was not the advancement of learning and religion the 
primary and main object of odr pious Founder? and will not 
that system, which is most conducive to such advancement, be 
most conformable to his general views ? and is not such advance- 
ment more likely to be promoted by the establishment of a 
comfortable provision to the Members of his two Colleges, aud 
by giving permanence to the individuals of that body, whom he 
thought fit to place at Eton, than by a rapid succession, and 
frequent change of persons ? The constitution of the two Col- 
leges has no parallel except in the prototype from which it was 
drawn ; our Royal Founder considered that his views would be 
best promoted by placing at the seat of the first rudiments of 
education, a class of persons, of mature years, not provided 
-with a narrow and niggardly subsistence, but endowed with tlie 
means of dignity and hospitality, according to the condition of 
the times. A part of his benefaction was withdrawn soon after 
his own decease, and a most important change of manners and 
habits of life took place at no very distant period. By the happy 
reformation of the religion of the country, monastic solitude 
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attract and* retam the youth of the highest rank and fortune in 
tke kingdom. In the mean^ time another cban^ was' also gm» 
dually taking; place, by the adiancement of iSkt prioe of all th6 
necessariesrof life; and more' enlarged and • extended' mea^s be- 
came necessary to the acebnUplishment of our Foiindev'^ objeef, 
than the remains of his bounty were aUe to furnish. 6boMl - 
these changes have bden anticipated in hi» mind, is it to be 
supposed thaC he would Have prohibited the meails of mee^Slttg 
and conforming to them ? Is it to be believed that be wootd* 
htive ordained a residence, and hare ordained at the sdtiietiine 
that it shouId.be performed by persons incapable of fuUHIing itft 
objects? If this cannot be supijiosed or credited, it must follow 
that an alteration in a particular enactment might well be nmde 
to accomplish the general intent. Could the College of Eton 
have acquired, or can it long continue to enjoy, the repudeiCioti 
of being one of the highest Seminaries of learning; a place 
peculiarly appropriated to the union of rank and talents ; to tiie • 
formation of those early connections, by which* the Scholar and 
the Noble are alike benefited in' their progress^ through life ; if 
its Feilows had only enjoyed or should be reduced to the nai*- 
row means to which the complainants ask your Lordship to 
confine them ? Or would the interest of the Fellows of King's 
bte better promoted by tlie chance of an early rciAoval to a 
moderate income, than it is by the connections, the conse* 
qiuence, and the patronage that now flow from Eton, conducted, 
sustained, and fostered by the liberal means, and tlte conse* 
qiient rank and hospitality of its Fellows ? U not a comfortable 
and honourable asylum in advancing Hie for those Who have 
been engaged in the arduous labours of insttuction, an objtet 
dbsirablein itself, and consistent with tbe view of the- Founder 
of these great establishments of education? Will not a chief 
incentive of laudable industty and virtuous ambition to the 
rising generation of Etonians, many of whom, even in their early • 
years, look up to the possible reward of so desirable an esta- 
blishment as a Fellowship of Eton, be taken away ? And will 
not the situation of the Masters and Assistants bt tA once 
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d^prired'oF lis priticipal recomm^idatioii in the eyes df jroong* 
merv of iaienisy if the object of (be present coinpkmit shall be^ 
atiained ? Have the complainant shewn any sufficient rea^n for 
the sacrifice of so many great and general advantages, and fo» 
the destriK^tion of a systen^ that has stood for sO many years ^ 
We venture to assert that they have not. And from the preini!ie9 
which we have submitted to your Lordship^, we cbntehlde, iiti 
opposition t& the complainants, — Ist. That the Statutes of our 
* oufider, as they now exist among our records, do not profatbitr 
the usage of which the appellants oompliMn. And Sd^ That i^ 
we shall be found mistaken in this, yet nevertheless tlmt tho) 
usage may,, and ought to be sustained by sonote othev Statute-' 
establitshetlby the Founder himself, giving authority tosuoc'eed^ 
ing Sovereigns to reform or dispense with his ordinances, of by^ 
some Act of the Legislature of the kingdom, although tho^ 
parchment^ on which such Statute or Act of Parliament may 
have been written, cannot be produced at this distant period of 
time. And our present Fellows have no apprehension of that 
dilemma, on which the complainants have, not very graciously, 
endeavoured to place them : they have each in his turn taKen 
the oath in the form prescribed by onr Founder, and We hum- 
h\y conceive they have not violated that solemn obligation. 

All which, with unfeigned duty and respect, we subtnit to 
your Lordship's high wisdom and judgement. 



Extract from the 93d Statute of Eton CollegCy 
referred to in page9( ^o , 

Stat. 23. Quomodo succurritur Presbytferis Sociis Scholm-i- 
bus Capelbuis Clericis et Chorustis aliisque personis. 
ejusdera Regalis Coliegii in Infirmit^tibus eorundem. 

Item quod debilibus et infirmis humanitatis prsebere pra)si« 
dium jubeatcharitas et pietas interpellet Statuimus ordinamus 
et volumus quod quilibet Socius presbyter dicti Coliegii nostri 
si eumcontigerit infirmari pro tempore ejusdem infirmitatis su{g 
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dammodo perpeina, et incuiabilis non faerit in et dc dido Col- 
legio tanc percipiat quantuni ipse sanus esse! alias percepturas. 
Si yero infirmitaie perpetua et contagio5& laboravcrit quod om- 
nino reddatur inhabilis ad debitum ministerii sui in dicto Regali 
Collcgio gerandamtuiic Yolamas quod Socias talis extra diGtam 
Collegium Regale oronino in aliquo honesto loco moraturus, si 
cessante dolo fraude et malo ingenio tantom in Beneficio Eccle- 
siastico Haercditatc Patrimonio aut Feodo secular! vel pensione 
perpetuft annuatim non babuerit, surnmam decern librarum de 
bonis dicti Collegii nostri per nianus Barsariorum pro tot& et 
omniexhibitionesuaannis singulis realiter percipiat et non ultra. 
Si Terd in Beneficio Hasreditate Patrimcmio rel seculari 
Feodo sen pensione hujusmodi aliam niinorem suromam quan* 
tarocunque, et quamcunque sibi obvenientem obtinuerit, tunc 
volumus quod pro rat^ sumnije hujusniodi obvenieiitis sibi dicta 
summa decern librarum ei decrescat et realiter subtrakatur. 

To the Right Rev. Father in God^ George^ Lord Bishop ^ 
of Lincoln J Visitor of King^s College^ Cambridge^ and 
of Eton College. 



MAY IT PLEASE YOUR LORDSHIP, 

We, the Provost and Scholars of King's College, beg leave 
respectfully to submit to your Lordship's consideration the 
following obscrvatidhs aud remarks. 

• Presuming from the ample time allowed for searching records, 
examining papers, and collecting all such evidences and infor- 
mation, as can throw light upon the question under discussion, 
(hat we are now in possession of every document which the 
Fellows of Eton can produce, every argument which able legal 
advisers can suggest in their defence, we shall proceed, 
under your Lordship's permission, to examine the contents of 
the answer. 
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Tl^e reply commences, not in the usual manner, after a state- 
ment of the charges in the Appeal, by proceeding gradually to 
the defence, but by imploring your Lordship to consider the 
consequences which may attend investigation ; by stating thei|r 
conduct, if unstatutable, to be unintentionally wrong ; by as^ 
serting that greater benefits are derived from such conduct than 
by observing the Statutes ; and lastly, by endeavouring to excite 
a prejudice against the Appeal itself, as the act of a few indi- 
viduals, and contrary to the sentiments of the College in general* 

The grounds of our Appeal we allow to be rightly stated, 
with the exception of the word illegal. — This term we purposely 
avoided, and now protest against such usage on the part of the 
respondents, it being evidently their wish, that the decisions of 
the Courts of Law should have great influence on your Lord- 
ship's judgment in this question. Our complaint is against a 
violation of Statutes, not the laws of the kingdom ; and the 
Founder has strictly ordered, that all such offences, shall be 
decided according to certaiu rules and ordinances set forth ia 
the Statutes, and not be subject to the practice of other 
tribunals. 

The imputation which seems to be cast upon us^ of assuming 
that their defence rested upon the Dispensation alone, we 
answer by a reference to their letter, in which they send a copy 
of the Dispensation, and plead it as a full justification of their 
conduct. 

We certainly did not venture to point out the consequences, 
or ask fi>r any specific redress; as it appeared the duty of 
Appellants to set forth the causes and justice of their complaint, 
of the Visitor to decide and act. 

The reply goes on to assume, that the Appeal is the act of a 
few individuals and contrary to the general opinion, and that 
such belief has had a strong influence on their answer. We are 
at a loss to conceive that a defence, which has truth for its ob' 
ject, can consist of any points beyond a disproval of the charge 
and a justification of the accused party ; in drawing up such a 
defence the charges alone, not the number of the accusers, must 
be considered. 
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In respect, however j to ihe insinuation of a small part j pro- 
tnottng ihe Appeal contrary to the wish of the majoritj, we 
'thus reply ; — that a regular Congregation was summoned for 
taking the subject into consideration, sanctioned by the Provost, 
at which every person but one, who is the son of one FeHow of 
Eton and nephew of another, assented to the measure. The 
Appeal itself was signed afhd sealed by the Provost himself, 
and by bis permission and desire, and by a vote of Congrega- 
tion, carried to your Lordship at Bngden, by two FeHows 
«rpecially deputed. No canvassing for votes, no undue in- 
fluence was resorted to, directly or indirectly, — ^tbe opinion of 
every Fellow was left free, and we confidently assert that the 
general sentiment of the College is in its favour, arising from a 
conviction that the contents of the Appeal are true. 

The Respondents open their defence with denying our 
assertions that the S5th Statute was deemed prohibitory of 
liolding livings previous to the 8th year of Elizabeth, or that 
the Dispensation was granted for the express purpose of releas- 
ing the Fellows from such prohibition. They likewise appeal 
to the 93d Statute in their favour, and produce two instances of 
yellows holding Livings. 

We did indeed expect, that after so long an interval, they 
would have presented your Lordship with a complete list of 
«ucli Members as had taken Livings, from the foundation to the 
year 1566, but instead of such a list, tliey state the great diffi- 
culty of ascertaining the presentations or resignations, and the 
•probability that the early records were taken to Windsor, io 
^which the loss from damp and carelessness must be added, so 
that after all their search, they are enabled to produce only 
two instances. We are ready to allow the possibility of the 
record lost being sent to Windsor ; of the plate sent there is 
indeed a complete inventory, but of records no mention is made; 
and as such documents as tlie Statutes, Charter, and all other 
important papers, are safe in the muniment-room, it is, as we 
allow, barely possible. The time employed in research we 
trusted would Imve overcome every ditlicully — of the damp 
and carekssnsss Me can say nothing ; it does^ however, appear 
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extraordinary, that only two entries, at the distance of 86 years 
from each other, shoald have escaped all these ravages, and 
these too of Fellows holding -Benefices. 

As the respondents have not thogigbt .prop^ to bAi\g tbciir 
arguments to a p«int, we are cedacsed to the unpl^asaut neoes- 
jsily of collecting wlyat may appear tovus tbe -stf^totable defence, 
which, they now sie^ up and a^sertto have e^ifll«d, as well as4o 
have boenaated opon from the (foundation, of tbetCoUc^ to the 
^present time. We ,Qonccive ihem to argue in the following 
, jmanner :-*^y (beOtb Statute ihealeotion of a Beneficed Candi- 
date is jiot. prohibited ; by tbe S&th, a iSfinefice .pievious 4o 
election is not rendered a .dj(9qualifio«|ti(«i ; by the SSd^ the 
tenure of a Benefice is contemplated, and the two examples 
prove, that Livings were held by Fellows previous to the 
Dispensation: snefa we presume their reasoning must appear, 
stripped of 4\l extraneous matter, as reference to the Statutes of 
King's'College atid the Petition . to Charles the First; and we 
are ready to admit, that, if upon a full examination ofihe 
Statutes such reasoning be correct, and sanctioned by .the 
practice of the College previous to the 8tb year of Elizabeth, 
not only the Dispensation was at that .time unnecessary, but 
must be so at present ; and we can only . ej^press our surprise 
that it should either have been sued for hy the FeUows of that 
time, or pleaded by .the prespnt, asth^e authority fpr their taking 
Ecclesiastical Pro&rmeot. 

Having thus stated, aqd we trnst.ajsciirately, the defence of. 
the respondents^ we beg teave to lay before your Loidship 
our reasons for not admitting the oprreetoess of ihair assertions, 
either as to their agreement with. the Statutes, or the usage of 
their predecessors. 

We shall commence with a statement of the practice of Eton 
JOpWfigf^ from the earliest to Uie present time ; and this we shall 
divide into three distinct periods— -the 1st from the foundation 
to the year 2S56,— the «d from that year to 1769,— the 3d from 
ibid y6ar4Q tbo present' time. 



48 
FIRST PERIOD.* 



1440. Jobanues Clericus, ViceProTost. 

1443. At the second Foundation it is thus stated : 

<^ Prseterea attento, quod Johannes Ciericusdimisso quodam 
<^ Beneficio, quod prius habuerit satis competenti pr^cligit 
^ in eodem nostra Collegio ut Socius ejusdem Deo deservire 
^* graiiobi dispensamus cum eodem modo Vice Prseposito eju^- 
<^ dem, quod ipse quoad vixcrit semper et continue dum in 
** eodem Coll. Socius steterit V. P. ejusdem sit statuto nostro 
*^ in contrarium edito non obstante." 



* Si. Jlban'Sy Wood^sireet. 
CATALOGUE OF THE RECTORS. 

NewcourCs Repertorium* 
Richard Hopton, 9th Julii, 1477. 
W. Betham, 2d December, 1487, resign. Hopton. 
Joh. Person, 13th Mail, 1492, mort. Betham. 
Hugo Francis, 23d Maii, 1493, resign. Person. 
W. Smith, 23d Jan. 1497, resign. Francis. 
R. Smith; 8th Sept. 1502, resign. Waller. 
John Grove, 26th Oct. 1504, resign. Smith. 
K. Skipwith, 9th Dec. 1505, resign. Grove. 
R. Lupton, 10th Nov. 1519, resign. Sliipwith. . 
"Wy nnesmore, 24th Oct. 1 523, mort. Lupton. 
J. BUth, 1524, resign. Wynnesmore. 

AV. Catteryche, 1545, resign. BIyth. 
W. Boswell, 1458, mort. Catteryche. 
"W. Pelleware, 1558, mort. Boswell. ' 

St Mary Axe* 

Hugo Francis, Rector resignavit 1480, electSocius, 1480), Jan* 12» 
R. IJinton, Instit. 11th Feb. 1489, resign. Francis. 
As it is most probable that he resigned previous to his election, 
as institution does not necessarily follow immediately presentation^ 
this may be deemed a second instance of resignation before election. 
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IVw Rdfc Hdpton St.Alban'8 Wbod-stfed; 1477 cesslt Coll. 

1478 resign. Rector 1487. 
33. Gal. Witfiers Soc. 1477 Piddle Hinton 1480 cessit 

Coll. 1481. 
S4i John Stttton 1478 loco Hopton rac. 1479. 

36. T. Stevenson 1479 Petworth 1485 vac. 1486. 

37. G. Bdtliam 1488 St. Alban's 1487 xmg. Hoptort vdc* 

1488. 

38. G. Aiw^et 1482 Piddle Hinton 1487 Vac. 1488. 
42. T. Person St. Alban's 1492 vac. 1493. 

Everdon 1496 vac. 1497* 
Rd. HoptQB Te*elect. ut videtur 1486. 
Hugo Francis 1489 St. Alban's 1493 vac. 1494 resig. Rect. 

1496. 
Job. Sparke locoAtwater 1488 JSverdon 1500 vac. 1501. 
Job. Edmund 1491 Petwortb 1496 vac. 1497 raort. 1502. 
Walt. Smitb 1492 St. Alban's 1496 vaC. 1497. 

Alifer 1497 vac. 1498. 
R. Kite loco Prancis 1494 Stourminster 1501 vac. 1502. • 
Job. Grove 1498 St. Alban's 1604 vac. 1505. 
Rd. Martin loco Smyth 1498 East Wretham 1495 mort. 

1503. 
Walter Smyth re-elect. 1501. 
G. Horman Mag. Infor. East Wretham 1495 Soc. elect. 

locoKyte 1502. 
J. Balkey 1515 vac. 1590 Instit. Titchwell 1538. 
Rd. Wynnesmore 1517 St. Alban^s 1523 vac. 1524. 
G. West 1518 Everdon 1522 vac. 1523. 
G. Smyth 1521 Everdon 1529 vac. 1530. 
Tlios. Mandyl 1521 Petwortb 1531 vac. 1532. 
G. Wall 1524 Titchwell 1530 cessit 1531 resig. Rect. 

1533. 
Simon Benson 1524 Stourminster 1535 vac. 1536. 
J.Hunton 1529 Stoke Gursey 1536 or 1546. 
Wm. 1530 Maple Durham 1537 vac. 1538. 

Newingtou 1538 Yac.wl539. 
E 
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Bd;Welb 15SS Rector dT Ohrist ChurcL diplex present. 

SO Jan. 4 Oct. (inter quos rengnavit.) 
G.Heynes 153S Piddle Hinton 1&S8 vblc 1539. 
G. Wetberton loco Hunton 15S6 Stoke Govsey 10th Oct. 
Maple Durham 19th January 1538 Tac< ante St. Mic. 
1539. 
Joh. Patmore loeo. Ueynes 1588 Stoke Gureey 1544 vac. 

1545. 
G. Goldyng 15S0 Maple Durfaara 1544 vac. 1546. 

Piddle Hinton 1550 vac. 1559* 
Wm. Bruerne 1544 Maple Durham 1546 cess. 1547. 
Aug. Cross 1547 loco Bruerne 1551 Yicar Spdiat 1554.. 

Stounainster 1559* 
G. Dobson 1547 Southmere 1554 vac. 1555. 
Rd. Boswell mi St. AU^o's 154& vac i550« 
J. Jobospn 155!^ loqo Qr^ss. 
Mich. Smyth .1554 Petworth 1561 vitc. I5€2. 

EveidW; 1695. 
Noke 1561 qe^s^t CplW 1563 Rector T^nq^^Hii 1575. 
Thomas Smith 1$$3 St.r Albati's 1570 is reported to be tbe 
first Felilp.w, vhp t^ok a Living under the DJapensatiooy 
and died inrtthin the year.* 

The above list is taken from a mani^seript in the British 
Museum, written by the Rev. Roger Hugget, formerly Cimdoct 
of Eton about the jrear 1760. Not entertaining th^ least notiop 
that the Records had perished since tl^at time, we fully 
expected the same list would have been sent frpm Eton College, 
as it now cannot be compart with the original (since we c^>qat 
but suppose that the name of every Beneficed Fellow would 
have been produced) your Lordship will attach as. much credit 
<o it a&yoii may think proper, where however it agrees with 
the Register, &c. it certainly deserves credit. 

We likewise have given thfe Dispensation of t. Clerc at full 
length, that the matter may be fairly e3;amiiied without surmistf 
or suggestion. 

* The word vacat etppears to be used indiscriminately to signify 
resignation of a Feiiowship or Liring. 
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SECOND PEfllOtf. 
1566. Am £U 8tb. 

Queea Elizabeth in cotis^pence of sute made to her, gralnted 
^ Dispensation enabling each FeRuw of EHon to hold with bis 
Fellawship^ one Beneico not exceeding. 40 markd per annum. 

Tbe afjtove DispiqfnssiCion being confined tp Livings alooe^ 
smd notextencledlc^t'^ber Pfeferineii^^ John Chambers Fellow 
of Eton Sjued fori And obtained a pti?a4e dispensation ia enaftrie 
pirn to lM)Id a Canoory cff ^(Vindsor. . 

** In your JiCtter tljie Fetfowfiiafre said to bold greater Livings 
<< with jour Fdlowsbips, than the valfte of the said Prebend^ 
^^ alnd that our Dispensatiott with your Statute may be more 
<< duly observed^ we further will and require you to enter^ 
*^ this oar Letter aind Order trt tUe end 6f your Statifte Booky 
^< and this our Letter shall be your sufficient warrant, and 
«< Dispensation^ and discharge,^' 

<^ Given under Signet, at o^ Slanour of Richmond, Bih 
" day of March, 44th Year of our Reign." 

I'he above .Letter was confirmed' by aiiot&er Letter of King . 
James t^ to tfi[0 said J. Chambers, (apparently becau^ the 
validity of the Queen's Letter was thought to cease at her 
djcath.)— " Given at our Palace oif Westminster^ 94tb of Feb. 
liroS, annofegniprimo." , 

I C^A]lL£$ L 

Dr< Ceilings took out a Dispensation to hdlcl a Canonry of 
Windsor, &c. 

Charles Rex: Mte^ being fhformect t6at' " fir. GoUin^s^, 
^^ our Chaplain of Eton, cAiinot holrl his Fellowship together. 
" witb the said Prebend by the Statutes of the said Coliege, 
^^ above the space of a year without our gracious' Dispensation^. 
*^ know ye^ that the said Dr. Coliings may hold his Fellowship, 
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** and the next Prebend of Windsor, together with two Ecc\e* 
^^ siastical Preferments, not exceedMg 40 marks per annum in 
** our books of valuation, being the usual rate granted to the 
** Fellows of that College by one of our predecessors." 

1631, Charles Croke resigned his Fellowship upon being 
presented to the Liring of Agmondesham, it being above tbe 
value of 40 marks per annum. 

The case of Dr. Waddihgton, unexpbtned as it is given, 
can never bo produced as a precedent for -the interpretation of 
the Statutes, b«t as a solitarf and extr^rdinarj instance of 
total disregard of the Statutes, and pra<;tice of 986 years. 

The holding Preferment by Royal Dispensation, in addition^ 
to the Living granted by Queen Elizabeth, continued In 
practice until the year 1769, at t^hich time a change took 
place. 



THIRD PERIOD. 

1769 

A Fellow having (lie offer of a Canonry of Windsor, and 
unwilling to sue for a Dispensation as contrary to his oath, 
introduced the construction of <^ adeptus fuerit" as a simple 
future, and a new practice by resignation of his Fellowship, 
acceptance of the Canonry, and re-election to the Fellowship. 
Tbe whole case is so well related by a Fellow of that time, that 
wc think it proper to transcril)e the Letter. * 

» Walkcmj June 93d, 1769. 

^^ DEAR SIR, . . 

* ^* I ann favoured with your Letter, wherein you inform 
<^ roe that you are promoted to a Canonry of Windsor. And I 
^' take the first opportunity of sending, you. my congratulations 
*^ on your present, and my best wishes fbr, your future promo« 
<< tlbn ; but 1 cannot help expressi/ig my surprize; at the 
" method proposed in order to hold your Fellowship with the 
-** Canonry. , ^ ' 
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^' Df. SleecTi,ivheD Fellow of Eton, was, I know, made 
^^ Canon of Windsor, but be bad a special Dispensation for 
**• boldihg bis Fellowship witbthe Canonry. 

'^ Dr. Cooke, I presume, now holds his Fellowship by a like 
^^Dispensation. - 

^^ This lias been the usital way of taking Pref<»m)entff that are 

**' inconsistent with our Fellowships by Statute. Andformy 

^' own part,' I can see no reason for having recourse to a neW 

^' method, which may tend to establish a very pernicious pre* 

^' cedent, and be attended with many bad consequences. '' 

** You say that Dr. Littleton imd Dr. Waddingtoa wcto 
** re-elected under like circ^umstancte. 

' <^ The case of Dr. Littleton, you will find on a more strict 
<^ examination to be widely different. He forfeited bis Fellow^ 
*^ ship by neglecting to take the oaths to the Goyernmenfe in 
^^ due time, and not by the ac^uisitioft of new Preferment* 
<^ Thb was a Teiry singular ca^e, and not to be drawn into 
^* precedent. It has not indeed tbe least resemblaBce to [the 
^* present case, which is exactly similar to that of Dr.. Sleecfa» 
<' 1 believe that you are mistaken with regard to the. re-election 
•* of Dr. Waddington, I never bavif^- met with any entry 
<* relating to such ad Act of tbe Coftlege. 1 rather imagine 
^< that he hekl his Fellowship after he was made Bishop of 
^< Chichester, if not by a Royal Dispensation, by the favour 
^< and connivance of the Provosil and Fellows, they never 
^* proceeding to declare the vaeancyv atid'this seams to.be ibe 
'< most natural expedient upon a l\k6 occasion. 

<^ Thiis I havegiveii yod my skntimeuts^ on this affain 
^^fVankly and freely ; sis^uring you- at tlia same time, that I 
^ shall be always happy to serve you in anything 1 think 
^' consistent with ray outh of admission* 
. << But while you resolve not to apply for a Dispensation even 
<^ for yoilrown security ^ because you tbi^ik such application 
^f contrary to ^Ouc admifisiOAoath, yc^. cannot, I tliink9 mjt. 
<< friend,, reasonably desire me to concur in a measure for y^i^' 
<$ security, that is in my opinion directly contrary to the 
<^ Statutes and will of our Founder,, wfaose Statutes 1 havf«; 
<^ sworn to obey, for this you cannot but see would be in effect 
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ff (p ^esire tie Oq s^qI cqnk^rj ta t^e paD^amon of mj con*' 
i^ si;iencQ in ox^et to save you from acting cpn^riiry (o the per« 
^^ suasion of your qqp^iff^pe) (^ .{)^y^re oij^self ^n Ofdejr ta^ioe 
^^ you ft-Qin b^iqg perjored. 

" However, as the Proyost, Vice Provost, Dr. p. find 
f^ Dr. AptbQrp^ iqake QQ qbue^qtipif t^ ifh'm ir^ai^qr of prpce^d^ 
{^ ingi and hqv^ promised to re'^Gt ym, thei)e is jio o^^c^asioa 
<< for my CQ9iCVin;^niCe, 1 shaU thcr<^'Qr.Q se,t out, ^c/'* - 

. Tl)9 system iiitrpduicfid ui Ibcy^ar 176P st^U remains iq,force^ 
but hoyv often it h^ be^n riSBQft/^ \o your Lq:4^ip cap ^qevv 
Ifiaby.referem^ tq th^ Repords of ^e CoUpg^^ . Qy.mc^Ds. of 
this and other methods all r^traint is compfcDtefy refuoved^ and 
^very Fellow a^p!e.pts a^dt bpld^ |¥h«tj3yer £cjplei»ia|» tica| Prer 
ferment he can proc^ur^. 

.. It cannot have escaped your {iQid^hip^s fiptice, vjth what 
(CautioQ and j^beaiance the Statjut^.Qow bn^ught foryrard in 
defence are handled.. No, construoitioa 9T interpr^t^ion ia 
given tp tine 2Sd^ so that vm ^tre left to ipalf^ t^ apiiUpatian as 
irell as we are aUe^ That it oaght not to ba.f e been quoted aft 
|II, we ^ball endeavour hereafter tp sb.Qw* 
. ln;the 25th Statute, adeptus, f^^rit js attei^pted to. bp proved 
a simple fiit^re, from a pMipfvrison wHb l^ipg's Coll^ga 
Slatateg, but they dP nptstotiO th»tf 4ph teiisps da i)tpt necessariljfi 
imply siicb a futuir^ signigt^ipn* 

It is well known in the Hoioaal^w, that a sentence set down 
with theivenb < sum* of whatever toise it be, means (hat the 
^entenpe is ipso facto incurred, unless by a futi^i]e participle ita 
nature be ajteri^* ff Verba esse, et, erity quando per .se 
fi ponuntuf , babeot, atque retinent T^mpu§. ^\ii)m, cum ver^ 
</ praeterito junguxitur, vim$^a^lamiliul)taiq^^ io jprp^teritupa 
H transeunt/' — ^ulfis GcUiusT^Nof:. 4ilM^^ .> 

♦ This Tetter was wrlttpn by the Re?. Mr. Sottthprn^t^od, fello^' 
^t of King*", afterwards of Eton CoUege,. find is dated from' 
Valkem, a Living of King's College, whicli he held till bis deaths - 
l»pon whi<^ bii papers were left to Mr. Bethain^ a.FeilQw of Etonj- 
flpfi )ij hifii to Dr. Ql^nn, who bequeath^ them (o King's College. - 
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Aecording to the most usuar gmmmftlical constractioa 
'< adeptui fuerit" would begtyled Futurum exactum; fature 
as to the pronuilgation of the Statute, but actual possessioa as 
to the Fellow. 

The difficuUj attending such tenses as ^^ fuerit" is acknow- 
ledged hy all grammarians^ as they are used for the present, 
past, or future. Instances of which may be easily produced 
from the Statutes. In affixing therefore the sense, the context 
or intention must be the guide, according to the rule laid down 
in the Statutes themselves ; << Juxta planum sensum communem 
^^ iotellectum et e^positionem grammattcalem et literalem 
*^ raagis et aptius ad casum, et prastensum dubium de quo^ 
^^ guftritur et agitur applaudentem/* 

A person, therefore, who wishes conscientiously to understand 
tbe meaning! will first examine the Statutes upon this point. 
In which it will be found that leave is given to the Provost in 
the most express, and explicit manner, to hold <^ Qusecunque 
^^ 3eneficia £cclesiastica unum vel plura" but that no such 
leave is given to the Fellows. That under a Statute of dis- 
qualifications, it is stated that one who shall have gained 
'^ Beneficium JQcclesiasticum" must resign within a certain, 
time. Thai under the 23d Statute, to a Fellow infirm and 
deprived of all other statutable allowances, and sent away from. 
College, ^^ Beneficium" below £10. per annum in value, i« 
allowed to be held in diminution of, not in addition iOy the salary 
of ^ 10. ordered tobe paid to himannually. He will find residence 
enjoined, and other duties incompatible with the Cure of a^ 
Parish Church, or other preferment. If he looks at the 
practice of the earliest times, he will find it contrary to the 
possession of a Living either previous or subsequent to the 
election. He will find JHlspensatiou to have been sued for and ^ 4^{rft 
granted as a release from this very point, and the present -j/aA^ 
Members to have pleaded the same Dispensation in their own ' 
defence. From such an examination, the result must be a 
conviction th^t each Fellow was intended to belong to Eton 
College e^clqsively, in which annual offices, and Qther duties, 
afforded sufficient occupation of their time, Unless indeed ii^ 
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sliould be admitted, that the dtsqoalification consisted in the 
time, not the act of possession, so that a person presented to a 
Living iivithin the least possitrfe time before his election was 
intended to remain, but the Fellow, who accepted one sub- 
sequently, to quit his Fellowship; an absurditj^ which can 
scarcely be defended. 

Admitting the Colleges of William of Wjckham to have been 
the prototypes of Eton and King's, which we do most readily,^ 
not only from the assertion of the reply,* but also from a record 
of an agreement styled ** amica'compositio" between these 
Colleges for mutual defence, A. D. 1444, during the life of 
6ur Founder, wherein is setforth the identity of the foundations 
as to their constitution; we conceive that a reference to these 
prototypes will afford considerable assistance in interpreting; 
doubtful passages, as any deviation from the model either by 
addition or omission must strongly mark the intention of ouf 
Founder. 

In the Statutes of St. Mary, Winton, no mention is niade 
of property either temporal or spiritual, nor ^ny disqualification 
annexed to it in the corresponding Statute "Propter quas 
*« causas, &c." 

The insertion therefore of it in the Eton Statutes clearly shew^' 
that the Founder intended such disqualification. And the clause 
being taken from the New College Statutes, which affix an 
ad valorenri (enure to each property, and no such value bein^ 
affixed to Ecclesiastical property in the Eton Statutes, but 
Benefices forbidden under general terms, we conclude that the 
objection lay against tfee tenure of any Livings without regard 
to their value. 

. The 23d Statute, or at least the part quoted, ought not to be 
resorted to for the interpretation of any other Statute, for the 
following reasons. 

It is framed for a Fellow labouring under the leprosy, (so 
the same disetfse is ternied in the Statutes of Magdalen 

* By the word reply in this, and other places in this document is' 
intended the answer of the Fellows of Eton. — Note by the Editor^ 
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Gollege, Oxford, ^< morbmn ^petuatn ocntagioBom (Lepraih; 
^^ qaod alisit/") whiph ijisease has long since ceased in 
£hgland. 

It is contrary to tbe tenor of the Statutes in general, and ia 
the following Statutes in particular : ^< De communi anniift 
<^ liberaturi" by depriving the Fellow of gown cloth-r^^" Do 
^^ communis*' by depriving him of commons — " De absentii'' 
by ordering hira to remain out of College entirely— ^* D6 
^< devillatione/^ which forbids a Fellow to sleep oat of CoHege 
within five miles of Eton ; in deducting from his annual stipenc| 
of £\0t as much as he shall receive ftoip other property below 
£\Q. per annum ; and lastly, if Beneficium in this place signify 
a Living, by permitting him to hold one under jglQ. peralintitu 
contrary to the S5th Statute. i 

A Statute, so contrary to all thcothers, ought notto be brought 
forward to interpret another, to which itself is an ' exception ;; 
and a Fellow ought to be precisely in»the state there set forth 
before he can claim under this Statute. 

There is moreover a difficulty respecting the words Benefioiuna 
Ecclesiasticum, and Benefielura. 

It may be asserted that there was no need to use that epilhel 
ia repeating the species of property, -but such is not the usage 
of the Statutes, they are redundant rather than concise, and 
where the word £ccicsiasficum is left out in other Statutes 
there is a qualifying adjective or other term. 

The sentence immediately following runs thus : *^ Si verdt 
^' qui8Capellanoram,Scholarium, ClericorumautChorustar^i^ 
^< sive trodecim pauperum puerorom aliqu& infirmitate labora^ 
^^ verit, &c., nee Beneficium habcat nee reditus unde possii 
^^ SDstineri nee amicos, &c.'* 

In the atxyve sentence Beneficium is applied to Scholars fcom 
eight to nineteen years of age, to Choristers, Singing^Men, and 
poor Scholars forbidc]en to take Orders before twenty-five years 
qf age ; and lest it should be supposed ^hat Qcneficium applied 
to Capellaiij alone, who were in Orders, we beg leave to state 
t}iat the sentence is taken verbatim from the Winchester Stati\tes, 
^ Hb the e^cept^9q qf the persons;^ it bein^ confine^ tp boys 
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rione^ ^ Binhe^ Mqtk SchaiwiMn/' 4pe, Wimt meatibi^ 
Ihenefere^ can we nffix to ike 'WOfd BeplefiCAiini) as « Sc^obr of 
Eton swears be has not five marks per annum ; unless it be 
Ibat of ah mnual payment issttirig out 'Of tytJies, or lay iiapro- 
priation^ From the above statement we conceive ourselveft 
justified in asseiliog that no Fellow held fiock^iastical Prdep* 
inent previous to the year 17^| either under the S5th or 93d 
Statutes ; the t^o cases quoted by Eton Co^cge coming under 
neither of thems not under the 2Mk as being subsequent 
iMresentations ; not under the 83d, asthe Livings were above 
jglO. per annum. Upon wbat pretence they were holden, vie 
know not) certainly not by virtue of any Statute.* 

A Dispensatbn is a voluntarily aict of grace and favour 
releasing to any single person or oommanity of men, tbo 
obligation of a Lw^ or Statute, others remaining bound not only 
in other cases, but the like* 

This definition will suit exactly the Dispensation granted by 
Queen Elizabeth. By the geoeral grant she released the whole 
body from the Statute Under certain limitations ; by the private 
one she released John Chambers, the others remaining boi]o4 
In that particular. 

From what she released the whole body, the preamble states^ 
and probably in the very wotds of the suit ; and the present 
Fellows of Eton having jdeaded that Dispensation as a fiiU and 
complete justification of their conduct, have identified them* 
selves with those, who sued for that Dispensatien, and thereby 
admitted that a Fellowship is not tenable by Statute, but by- 
virtue of the said authority. We moreover assert, that the 
^on^rnction introduced in the year llG&y and still maintatoed^,' 
was, and is contrary to that which was received and sanctitiQe<# 
by an usage of 329 years, and likewise that the iuterpretatibo 



* One of the Cases quoted. 
Richard Hopton took the Liying of Piddle Plinton at the tfme that' 
tlie College was nearly destroyed by Edward IV. It being his* 
i'hteDtion to unite Eton with Windsor, ihe Fellows during some 
years had no stipends^ and were reduced to four in ontaber. 
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pf tV^ 53d 8(attt|e irfls never heaid of prevlpm to the ^tatiop 
Qf tHe present questiooi a sp^e of 375 yeaFs. , 

Froia all wbtc^ it follows that the. defence aijtempted to b$ 
^up, beif^ neither cpnSjrraed bypfafftice) nor the true cpnv 
^tructton of the Sta|tutei| h groundless and untenable. . ; 

No .notice haviqg betfn takesk c^ ouf ^rgujoients against thf 
Dispensation, as (o its validityi we pass over all allusion to tba( 
pait of our appeal. 

As the Fellows of £ton mi|ke frequent reference to the conduct 
of our predec^sora during the Reigns of Charles L, Cbarlep 
\l,y and Jan^es IL, we reply that no acts of our predecessor^ 
biiul us, and particular if unstatutable* The temper of th^ 
tjimeS) . when prerogative was in inany cases paramount to lawg 
may be alle(j|g^ in th^ir fOLCose. The cause which th^y supt 
ported ivas jj^t a«4 right, but the means used, unstatuable^ 
The cau^eof £ton College unjust, but the detence statutabley 
in the Refusal to obey letters mandatory, and even the decree> c^ 
Archbishop Laud, as it was unstatutable. 

Had the Visitor interpreted the Statute as he states in hh 
letter, ^f concerning t][ie pboice of Fellows from King's College 
^^ to f^ton, 1 am clear of judgement, as I now stand advised,^ 
\^ that the Statutes of Eton do require it ip be so,'' and not 
g:iven way to pmctice, succeeding. Visitors would have 
enforced such ^ deprfe without having recourse to the support; 
of Regal Authority. No merit, however, attaches to the^ 
Fellows of Etoiii as they accepted Dispensationsv^hen accord-, 
ing with their wishes, and opposed them, when contrary. 

Haying i:eplied to the defence drawn from the Statutes, i|nd 
grpunded upon, existing documents^ we proceed to one of a: 
direct contrary nature, consisting of presumption and con-* 
jectureSf 

Our supposition that the Dispensation was ignoranter concessa, 
i% declared improbable from the well known character of Queen . 
Elizabeth. The instance however, advanced, tends to con- 
firm, rather than overthrow that opinion. Had thei .Queen,, 
read the Statutes, with what propriety could she h?^ve. ordered 
the visitation iftate^. ^i^f? statutable el^ctipn of the. Provost T^ras 



the real cau)5e/as her Letter ^Iietrs. <* We hear that (he 
** Fellows of our College of Eton h^xt Windsor, without oar 
** assent, and without our pleasure therein being by diem 
•*■ sought, have chosen one to be their Provost, of whom an 
^^ evil fame is dispersed." Vide Strype. The case, as stated 
by Strypej shews that the yisitation was not by Statute, but 
tinder a Commission. The reason for dispWcing the Provost is 
not bad conduct or character, but because the election was 
seemingly without consideration of law or congruence. The 
Fellows, likewise, who reflised to acknowledge the commission j 
were expelled. The Archbishop, who/ as Visitor, wa(s bound 
to guard faithfully the Statutes of Henry VI., ihiis writes to the 
Secretary : *< Tliat he had sent him a copy of the qualfficatronsT 
♦* of the Provost according to the Founder's Statutes. Not that 
** either that Statute (grounded on an Act 'of Parliament) or any 
*^ other should prejudice better order than was therein deVised, 
** as some injunctions, which they should devise for their order, 
^\ should not be peradventure agreeable ttf the old Statutes.** 
Strype, 

That the Dispensation was granted at the Instance and advice 
of Sir Thomas Smhh, is nothing but surmise ; others have 
attributed it to ProVost Day. But Sir Thoknas Smith, however 
great in abilities, was not very nice as to Statutes. As he 
accepted the Provostship from Edward VI. in direct opposition' 
to the Statutes, and a Layman instead'^of a Sacerdos, on which* 
account he wast removed by Queen Mary, 1554, uotwilhstand* 
ing he pleaded a Dispensation of £d ward VI. 

The succeedbg arguments are employed for the purpose of 
inducing your ijordship to countenance the presumption of 
some Irgal and competent authority, according to the usage of 
the Courts of Law. With this intent various cases are cited. 
We shall not attempt to examine them, as we do not adrhit that 
any reference ought to be made to the practice of such Courts 
in the present question. The plea of presumption can only be 
set up when no original cause can be produced, and such is not 
the case at present. 
' The Defendants when called upon to state upon what autho* 
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vity tbey acted, and wh^bcr they had an Ad of Parliameiity 
replied that they had no Act of Parliament, bnt transmitted » 
copy of the Dispensation, affirming it to be of full and suffix 
cient authority. 

In this Instrument no reference is made to any Act of Parlia- 
ment, but it is evidently a grent origuiating with the Queen, 
and an act of private grace and favour. 

The terms contained therein have been complied with, and 
lifted upon both by thetlien existing body, and all succeeding 
Fellows to the present time. And the other Dispensations, 
which we have quoted, prove that similar acts of Royal favour 
liave been received, aud deemed valid without any hesitation. 
. The Act of Parliament requisite, must either have been'wa 
public Act com{Hrisifig more subjects than the Eton Diapensa*: 
t;on, or a private 3iU confirming that grant. 
: That a public Act should have, perished without the least 
ira<:e of its existence being. leii, and that of so late a date as the 
areign of Elizabeth, .is we believe without example; nor will it 
gSLiti easy credit tliat even a private Bill should not h^ve been 
noticed, when we find in the Rolls of Parliament during .that, 
reign, Bills recorded, confirming LeIUers. Patent to other 
Colleges* But that the Act in question should not pnly be Icmt 
irom the public Records, but even frpm the Archives of Eton 
College, so completely that np c(^y, or trace, or even tradition 
remain, is a matter in itself so incredible as to warrant a direct 
opposite conclusion* 

As therefore the Dispensation, which is allowed to be a real 
Act, whatever its defects may be, refers its origin to the Queen's 
will and pleasure, or, in other words, the prerogative power as 
at that time exercised ; the presumption of an Act of Parliament 
is rendered, entirely unnecessary* Admitting, however, the. 
authority .of those cases, upou examination it will be found that 
they do not apply to the question before your Lprdship, inas- 
much as the presumption of Grants, Letters Patent, Charters, 
and Reoprds, allowed to be supplied in those cases, were; all 
cases, in .which the Crown was capable of making such Grants, 
^c. . But in a few pages follqwing, in the ^an^c volume of Mr. East'p 
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tteporte, in the one of Gtotkltitle v. Baldwin, (Ifth East, 4887 
irHere the same ai^uments were used, the Court ef King^s Bencb 
decided that there could' be no ground or room for the adoiis^ic^tr 
of such presumptions, in cases where there existed a pricnr 
Statute preclttdhig the Crown from any smch power^ which we 
contend the Statat<?s of £ton Goltege dio : consequently all su'eb 
instruments, even if they wete actually granted, wet'e yotct 
dh inido, and those authorities thereftn-e of nof weight in the^ 
present case. But it is somewhat extraordinary th^t th^ 
Respondents should be driven to implore your Lordsbi)} ta 
ptesnnie a Statute 16 authorise a meaiorc, which from Queen 
Elioabeth^s time hitherto, iNey have adopted, without ahy' 
veterence to any idea that any sacb Statute ever existed. And 
befiN'e that time the only instance in which the Founder dis-' 
pensed with the Statutes, in this respect, be made a special^ 
and hoi a general exception, which aflbrds a contrary inference 
t» that the Res)Kmdent» contend for. Such legal argumenCs,^* 
however, we do not presume to touch upon, farther than jif^t to^ 
slate that we do not admit of their applicdlion, leaving all slith 
observations ia our Counsel, if it shoqid please your Lordshfp' 
to have the case argued before you upon legal grounds^ in 
which we pretend not to be conversant. 

The supposition that the Founder himself left sortie Statute' 
cfmpowering his successors to alter the Statutes, as the change o^ 
tJmesnlight warranty a so directly at variance with the strict^ 
prohibitions on this very point in the Statutes themselves^ that' 
we beg leave to abide by them as our answer. 

The expedience of the measure, which forms tfad most pro- 
minent feature of the defence, and leaves nothing unattemptcdf 
tb prove the breach of the Statute more beneficial than its 
obsbpvance^ we enter upon with reluctance, as having in our' 
Appeal avoided whatever might give personal oflfence ; we fear 
that on such an investigation it wiH scarcely be iiossiUcf. We 
shall, however, do our utmost endeavours. 

Taking the matter in a general view^ we cannot allow thaf 
Uiose persons, who obtained the Dispensation, lodked forward^ 
to any* of those beneficial consequences, wliich' are attributed' 
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ffom that cause. Indeed^ of the various topics contained under 
this head| there is not one, to which we can give an unqualified 
assent. 

The election of attual Fellows from King^s CoH^ we claifii 
iM our right, and therefore cannot admit the list adduced^ as an 
act of good will and kindness, bat on the contrary, we conceive 
that the election of every person not belonging to the College, 
whilst a proper and fit candidate can be found in our Body, is ai 
violation of the Statute, and infringement of our rights; 

The contradiction of our assertion that not the smallest notice 
was taken of tlie Fellows of King's in the disposal of their 
Livings, is a mistateraent of our words, which ran thus : <^ In 
the arrangement of their Livings,'^ alluding to the arrangement 
which took place 1767, of which your Lovdship has a copy. 
The seven Living adduced, confirm the truth of our statement, 
being the presentations of individuals, and not of the Body 
collectively. 

The folfowing statement will shew more clcen-ly wfcat atientioiv 
bas been paid to the Fellows of King's College on this head. 

From 1440 to 1815, we arc unable to find more than -33 FeU 
lows of Kill's presented to Eton CoHege Livings ; and, as we 
before stated, sinee the arrangement of 1767, all these presen* 
tations have been options, or private gifts to relations or friends. 

On the other side, nine Fellows of Gtoa have retained King'a 
CSdIege Livings with their Fellowships. 

The enumeration of the Feltows of King^s, classed as to agel: 
and degrees, for the purpose of shewing the small number 
qualifi(id for an Eton Fellowship, is by no means correct". The 
ten Members on the difierent lines may be in Orders, or quit 
those lines and take 'Orders, and even be presented- to a CoII^e 
Living, as stated in a decision by our Visitor upon an Appeal: 

The eight Bachelor Fellows may be rendered eligible by a 
Lambeth degree or mandate, at least such, we presume, must 
have been the case with one of the present Fellows of Eton. 

The appointment of the Assistants exclusively from King'g 
College, which i^'«et tSovth a^ an extraoidmary act of kindneeis 



64 

and attention, cannot be placed to the Fellows, snch appointment 
being in the upper and lower Masters, But the real motive for 
the preference given to Fellows of King^s^ must be ascribed to 
the same cause, which induces the Heads of all similar t*]ound- 
ations to avail themselves of the services of those, who have 
been brought, up within their walls, as being well acquainted 
with the customs and mode of education. To expedience, 
therefore, rather than kindness, these appointmenils must be 
placed. Our assertion that the Members of King's and the 
Boys of Eton are benefitted bj a quick succession, will remaiii 
valid, until it can be proved that superannuation is beneficial 
to the one, and an early provision in life hurtful to the other. 

In respect to Eton College^ as the Fellows have little or no 
concern with the management of the School, and no duties to 
discharge requiring knowledge from practice and experience, a 
change would be scarcely noticed. That the Provost has duties 
which require permanency, we readily grant. 

The reply states, that the Statutes do not order their Livings 
to be given to King's College; granted; nor to the Fellows of 
Eton, and a Benefice moreover is incompatible with a Fellow 
ship. In what manner then ought Trustees (for such we deepfi 
the Provost and Fellows) to dispose of this property ? To the 
benefit of the Society in general, or of aliens, their own friends 
and relations? The Scholars, who are undoubtedly Members, 
are in their own persons incapable of taking any such Prefer- 
ment, but can derive great benefit from a proper disposal of it, 
ifgiven to the Fellows of King^s to promote succession. But 
the case is still stronger; the prohibition is by some means 
evaded; and each Fellow Uikes one Eton College Living ; this 
act renders the property divisable^ and as the. Scholars have a 
right not only to their statutable allowances, but to a participa- 
tion of whatever beyond the letter of the Statutes may be divided 
<^ in communem utilitatem," their share of such property ought 
to be disposed of as much as possible to their advantage, and 
this can be effected no otherwise than by presenting Fellows of 
King's, in order to prevent superannuation. In the time of the 
Founder, and even as he contemplated the future state of his 



65 

College, the loss of King's College was not iSo much felt, asi A 
niaintenAnce, clothing, and education, free from all cxpence/ 
Drere in themselves objects of the greatest value ; biit according 
to the present existing circumstances, the disappointment is a 
very serious evil ; On this account the arrangement of 1767, by 
nssigning the whole of the Livings to the Provost and Fellows,' 
without any regard being paid to the interest of the Scholars^' 
appears unjust, neither Can a continuation of such a system be 
deemed less so. It is, therefore, a duty which they owe to their 
own Members abstracted from all good will to King's College j 
and instead of entering into calculation of chances, and exactly 
defining rights, and balancing probabilities^ we venture to assert 
that were all the Livings, even those held by the Fellows them- 
selves, presented to the Members of King's College, for the 
purpose of benefiting at the same time the Scholars of Eton, and 
the Fellows of King's, they would be found a very inadequate 
compensation for the privations which the one part has under- 
gone, and the other is still labouring under. 

The object of the Founder is well known to have been the 
promotion of learning and religion, but the Statutes will shew 
that he did not conceive that af&uenCe necessary for this pur- 
pose, which is laid claim to, and indeed enjoyed, under the 
assumed plea that such was the intention of the Founder. 

The allowance set forth by Statute to each Fellow, of a single 
room, a gown, commons at 2s. per week, and a stipend of 
jglO. per annum ; with all the difference that can be granted in 
the value of money, gives no sanction to a claim beyond that 
of a moderate income. Neither did it enter into his plan, that 
the respectability of his Fellows should rest upon splendour, 
and magnificence. In order to ensure respect, he enacted 
Statutes, punishing even with expulsion, such as failed in 
duty and obedience : but he left it to the wisdom of the Fellows 
to ensure the esteem of the Scholars by their behaviour and 
attention. The hospitality enjoined by the Statutes was relief 
to the mendicant stranger, as set forth in the Statute de 
bospitalitate. * 

The privation of property by Edward IV. has not in the 

F 



66 

least impaired Ike inconpte of a Fellow, and the support of % 
family is directly contrary to the intention of the Founder. 

Should even some external shew be supposed necessary foe 
preserving authority, the very means resorted to, defeat the 
proposed end. The greater the number of Livings be, which 
each Fellow possesses, the less he resides at Eton, and conse-. 
quently is less seen and noticed by the Boys. 

To the Fellows of £ton, no person acquainted with the 
internal mans^ement of the School can possibly attribute its, 
flourishing s(ate; much of this depends upon the caprice o{ 
parents, still more on the conduct of the Master. 

The asylum of the Cloysters, which is held forth as the 
honorable retirement for those, who have been labouring in the 
School, will be found upon examination to have received few of 
its Members from that class. A«d it appears from the list of 
Fellows, that out of 230, not more than SO have been cbosea 
from the Assistants ; and that even at this time it is not a settled 
practice, the late election will prove, at which a person, who 
had never been an Assistant, was chosen in preference to three 
Candidates, of whom two had been for many years Assistante, 
and one was actually in that situation. Upon a review of the 
arguments brought forward under the head expedience, it will 
appear that the Member of King's College can experience the 
kindness of the Fellows of Eton in three pomts only, namely, 
the Livings, the election of Fellows, and the appointpient of 
the two Masters. In respect to the Livings^ seven of them ar» 
fitated to be holden by liing's men alt present, out of t|iese, 
three have been given by Provosts. One by Provost Rob^rtis, 
which procured a resignation for his son; one by Provost 
Davies, for the promotion of succession, the very point for 
which we ace contending, (and we,here take the opportunity of 
gratefully aeknowledging his ferther good will in a legacy of 
£2000. for the purchase of Livings ;) and one by the present 
Provost. Four, therefore, only remain to the Fellows, and 
when two of these are known to have been presented to a neaf 
relation, the list will not tend greatly to shew their kindness on 
this bead* lu respect to the election of Fellows^ one instance 
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titarie tan be bfonght of the election of an actual r*elloWj and 
that person the Son of the Prbvost^ and prerious to his A. M« 
degree in the University, 

The appointnient of the two Masters^ we have before 
explained. In all the other instances and arguments, the 
Fellows are either very slightly or not at all concerned i but we 
affirm that in no degree whatsoever, directly or indirectly, any 
One of tile subjects quoted under expedience^ is caused^ pro- 
moted, or influenced by the tenure of Ecclesiastical* Preferment 
Vfiih a Fellowship. 

We beg leave, therefore^ to submit io your Lordship ih6' 
following observations; the present defence materially differs 
from that transmitted to King^s College ; the Dispensation 
being apparently abandoned as invalid, unless your Lordship 
be pleased to sanction one of the two presumed authorities, 
either an Act of Partiamertt, or a subsequent Statute by the 
Founder* The present defence is grounded upon Statutes^ 
but how such Statutes authorise previous of subsequent pre- 
sentation \b not set* forth, nor attempted to be explained. 
Practice is directly at variance with any such construction ; and 
lastly, the expedience so much insisted upon does not stand the 
lest of examination. 

We should have closed our remarks as above, had not the 
reply made freq«ient allusions to the election of Eton Fellows^ 
denying any priority of claim on our part. We therefore 
humbly beg leave to «ubmit to your Lordship^s judgement the 
Statdte of Eton " de electione Soctorum,*' as we conceive that 
the present system, even regulated as it is by Archbishop Laud, 
to be unfair and injurious to the rights of King's College. The 
Statute runs thus t ^^ De Sociis Collegii nostri Regalis Canta- 
<< brigiae vel de his qui prius fuerunt ih eodem et ex causis 
<< Ileitis et honestis tecesserunt ab ipso vel de Presbyteris 
^< Gonductitiis ejusdem Coll. de Cton^ vel de lis qui prius 
<< fuerunt in eodem habilem et sufficientem aut alias d^ 
<< CoUegiis vel locis aliis juxta ipsorum discretionem nomin^nt 
^* vel eligant Presbyterum." We contend that according^o 
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the true construction of the Statute, the election ought to pro- 
ceed in the precise order therein set forth, namely, that the 
Electors having sworn to lay aside all hatred, partiality, and 
affection, should choose from the actual Fellows of King's 
College, a Member, or Members, provided such can be found 
therein, ^^ habiles, et sufficientes," in default thereof front 
those who had been at King^s, and so on proceeding from class 
to class only in default of a person or persons not being found. 
<^ habiles, et sufficientes" in the immediate preceding class. 
And we deny that an indiscriminate choice from any one of the; 
classes stated, is either allowed^ or consistent with the intention 
of the Statute. 
Our reasons for the above assertion are as follow : — 
That the construction of the sentence, according to the plain 
and grammatical sense, is thus best preserved, it being a 
positive injunction, and not alternative as to the Fellows of 
King^s, being without any **yel" preceding, which is an evident 
sign that the mind pf the Founder, in the first place, determined 
the choice to be made out of the Fellows of King's College, so 
long as there were able and sufficient men amongst them to be 
found ; but as on account of the times such deficiency might 
happen, he goes on to'prescribe the order in which the Electors 
are to proceed in their clioice. 

That the absurdity of laying open the election to all persons- 
indiscriminately, having, previously set forth certain persons as 
entitled to a preference, is thereby avoided^ 
. The Statute itself, as admitted by Archbishop Laud, was . 
taken from the Winchester Statute, designated in the reply, - 
the prototype of Eton College, which Statute runs thus: — " De 
'' Sociis Coll. nostri Oxoniae vel iis qui prius fuerunt in eode^n, 
^^ et causis Ileitis, ef. honehtis recesserunt ab i|)so, primo qui ' 
<^ feufficienler sciatetval^atpraedictae c^^pella^jusctaordinationes, 
" etStatula Coll. nqstri prope Win(oniam deservire, deinde* 
^* de' Presbyteris comluctiiiis, v^el de iis qui prius fuerunt in 
<< eodem babilcm, et sufficienteoi, ac posteade CoUegiis vel 
^^ locis aliis juxta discretiqiiem ipsorum nomincnt, &c." 
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Upon the injunctions of the above Statafe we understand thai 
the Fellows of New College, Oxford, are invariably chosen 
Fellows of Winchester, and the Archbishop admits that the true 
meaning of the Eton Statute demands the same order of election. 
The preference due to the Fellows of King's College has been 
allowed, and acknowledged, not only by those to whom the 
point has been submitted, but even by the Fellows of Eton, 
iivlio in the year 1755, in the case of a lapsed Fellowship, 
addressed the following Letter to the Visitor. 

" Speramus autem Paternitatem tuam earn rationem habi- 
<^ turam bujus honoratissimi CoUegii quam Fundator ejusdem 
** Henry VI. bonae memoriae Rex in te reposcit. Et quia du- 
^^ bitamus an unquam Paternitas tua Statuta nostra perlegerit, 
'^ uecessarium existimamus signiiicari Paternitati tuae libemm 
*^ esse undecunqae hominem idoneum assurocre, vel iionainare 
<^ cum hac tamen cautione ut qui iti Collegio Regali Cantab*. 
<^ educati sunt caeteris omnibus praeferantur." 

VISITOR'S REPLY. 

<^ Et quia nuUus in Coll. Reg. Cant, educatus quern 
*^ omnibus praeferri Statuta Coll. Prasdicti postulant prout 
^' per literas vestras fuit intimatum nobis sese obtulit prae- 
** ferendum." 

It must be evident that the admission of the preference, 
allowed both by the Fellows of Eton, and the Visitor, can 
depend only upon the election being carried on according to 
the order prescribed in the Statute, and as such obligatory and 
binding, not voluntary and arbitrary. 

As then the Fellows of King's College have hitherto had 
cause to lament that the Archbishop, contrary to his better 
judgement, and in opposition to the well known maxim " Quod 
*^ non valet ab initio tractu temporis non convalescit," should 
by a decree irregular and unstatutable, have given sanction 
to a practice founded upon a perversion of the Statute, and 
introduced during the turbulent and unsettled state of thje twa 
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Collies ; so ire biimblj trust that your Lordsbip, upon a Tull 
examination of our reasons, as aborc stated, will be pleased by 
. a true interpretation, to replace tbe Fellows of King's in that 
rank and order of election, which our Founder reserved for 
^hem when he prohibited their removal to any other Colleger 
as long as their abilities and conduct should entitle tbeir 
Members to such a situation. And farther privilege than t|iis 
we neither seek nor expect. 

Finally, we implore your Lordship to take into your con« 
sideration the beneficial consequences which must ensue to the 
Members af both Colleges, as long as these Foundations shall 
maintain their existence, coeval indeed, as we trust, with the 
British Constitution itself, should your Lordship rerestablish 
lis, by a decree, in our long with-held rights. A decree which 
will not only ensure peace and harmony for succeeding ages 
between the two 3odies, but fulfil the will of our Founder as 
expressed in his charter, ^^ lit dicta Collegia nostra quae de 
^^ propitio mutui amoris fratcrni perpetno foedere connectan« 
/^ ** tur, eo perfectipife amplioreque unitate etdilectionerautua 

^^ solidius iirmentur quo personae dictorum CoIIcgiorum sicut 
^^ uniqis dunta^^at }''undationis auctoritc|tc fulcis^ntur." 

/ 
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COPY OF THE VISITOR'S DECREE. 

On the fifth day of August, in the year of our Lord 
One Thousand Eight Hundred and Fifteen, before the Bight 
Reverend Father in God, George, Lord Bishop of Lincoln, 
Visitor of King's College, Cambridge, and of Eton College, 
and Interpreter of the Statutes of the said Colleges ; at the 
Palace of the said Right Reverend Father in God, situate at 
Buckden, in the county of Huntingdon; present, the under- 
signed Notary Public and Actuary Assured : 

A business of Appeal and Complaint promoted and 
brought by the Provost^ Fellows^ and Scholars of 
King's College^ Cambridge^ 

AGAINST 

The Provost and Fellows of Eton College. 

The Visitor having maturely deliberated, and, by and with 
the advice of his Assessors, the Right Honourable Sir William 
Grant, and the Right Honourable Sir William Scott, pro* 
trounced against the Appeal, and declared that the Fellows of 
Eton College were enabled to hold one Benefice by virtue of the 
Dispensing Statute of Queen Elizabeth. 
^ He likewise enjoins all future Fellows of Eton College not to 
exceed the indulgence granted by the Dispensing Statute, by 
attempting to hold more than one Benefice, whether taken 
liefore or after their election, in conjunction with their Fellow- 
ship. 

The Visitor directs that this Decree be entered in the Book 
of Statutes belonging to Eton College. 

Which I attest, 

George Jenneb, GEORGE LINCOLN. 

Notary Public, 

Actuary Assured. (L^S.) 



The Provost and Fellows of King^s Coflegc, being by no 
means salisficil, as may well be supposed, with the Visitor's 
decision, addressed a second Appeal to him soon after the 
promulgation of the above decree, in the following terms : 

To the Right Reverend Father in Godj George^ Lord 
Bishop of Lincoln, Viskor of JKing^s College, Cambridge^ 
and of Eton College. 

MY LORD, 

We, the Provost and Fellows of King's College (our duty 
and submission to your Lordship's decree premised) humbly 
present ourselves to your Lordship as Appellants, in behalf of 
ourselves and successors, against the acceptance and use of 
the Dispensation of Queen Elizabeth by the Fellows of Eton, 
as being a direct violation of the oath, which each candidate 
elect must necessarily take, in order to qualify himself to 
become an actual Fellow : — ^* Item quod non impetrabo Dis- 
^^ pensationem aliquam contra juramenta mea pranlicta et 
^^ contra ordinationes ct Statuta de quibus pra?mittitur aut 
^^ ipsorum aliquod nee Dispeusationem htijusmodi per me 
^' alium vel alios publice vel occulte iropetrari aut fieri pru^ 
** curabo directe vel intlirectd et si forsau aliquam hujusmodi 
*< iropetrari vel gratis oiferri aut conccdi coutigerit cujus-^ 
'^ cunquc fuerit auctoritate sen si generaliler vel specialiter 
^^ aut alias sub quacuuque forma verlx^rum concessa ips& 
^^ non utar nee eidem consentiam quovismodo sic me Oeu& 
" adjuvct et hac saticta Dei Evangelia." 

This oath, we conceive to have been deemed by our Founder 
so strong an obligation on the conscience of the Members of his 
two Foundations, as to render them utterly incapable of making 
use of any Dispensation, which his successors, regardless of his 
prohibition, might be induced to grant. Actuated by motives of 
general utility to the two Colleges, we submit to your Lordship 
this our Appeal; humbly praying that by virtue of your 
visitatorial power, you wiU be pleased to decree, that all future 
Fellows of Eton arc restrained by this oath from accepting and 
enjoying any Dispensation, at whatever time, and by whatever 
authority, it may have been, or shall be hereafter granted. 
King^s College, Cambridge, Dec. 1815. 
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The Visitor having, whilst the former Appeal was under 
consideration, declared that he was ready to receive any com-, 
munications upon the subject from any individual, the following 
observations iipdn the adniission oath of the Fellows of Eton,* 
i¥ere addressed to him, by a Member of King's College, a few 
days after the second Appeal: 



^ ^^^^i#<#«^^^^ 



MAY IT PLEASE YOUR LORDSHIP, 

The Founder of Eton College devised, and appointed two 
safeguards for the preservation of the Statutes. The one, a 
prohibition to his successors or other persons against altering, 
interpreting, or dispensing with the Statutes in general, or any 
part of thera, guaranteed by an Act of Parliament. The other, 
by a general oath from each Fellow at his admission to keep his 
Statutes, as set forth by him ; and moreover, by a particular 
and special oath against suing for, accepting or using any 
Dispensation. 

Of these two defences, the first has been destroyed by Queen 
Elizabeth arbitrarily granting a Dispensation, in opposition ta 
an Act of Parliament. 

The second form^ the subject of the present Appeal. 

In order to understand the matter fully, it will be necessary to 
examine this oath in respect to the Dispensation itself, to the 
Fellows of Eton, and the nature and importance of the oath 
itself. 

The Dispensation in the present case is not to be considered in 
respect to the power of the Crown, but as to the extent of the 
terms in which it is drawn up. Now in these, not the slightest 
allusion is to be found to the oath, and surely no implied sense 
can be used for the purpose of giving a meaning beyond what is 
actually contained in the words used by the Queen : if defective, 
to whatever cause such defect may be attributed, it must abide 
by its defects, until some new power can be found to grant 
an absolution, or Dispensation, full and complete. I fa man make 
a mistake in his will, the Legatee must abide by the terms; 



and a deficient Act of Parliament cahaot be rectified by a con- 
slractive meaning, but must await amendment by the same 
power which enacted it. 

The Dispensation suspends those Statutes, which forbid the 
tenure of Livings, and enjoins the Provost to permit the Fellows 
to enjoy this grant, notwithstanding any Statutes to the contrary. 
In all thb, not a word is mentioned of the oath, which each 
Fellow has already taken ; (and if the oath had been known to 
the Queen, this was the place to have mentioned it, for the 
conscience of the Fellows required relief on this point by some 
more explicit dnd efiectual mode, than an injunction to the 
Provost not to mterpose his authority.) 

A special oath required a special release* When the 
Founder dispensed (a right reserved to himself) with the 
Statutes, or altered them, the extent of the alteration orDis^ 
pensation is marked with the greatest precision. Can it then be 
supposed that a power assuming his authority, and imitating 
faim, would act intentionally with less accuracy, and expect 
obedience, by a supposition of its will on those points, which it 
bad not even noticed, aiul yet so impt)rtant as to require 
particular attention ; for such importance cannot be denied to 
the oath in question ? 

The Dispensation, therefore, cannot but appear defective as 
io the oath ; but as it cannot be doubted that the Queen intended 
to eifect what she set forth, to what can we attribute this, but 
her ignorance of the existence of such an oath : which could 
only be ascertained either by her reading the Statutes, or by 
the recital of it in the petition for the Dispensation. 

That her Majesty should have read through such a work,, 
is scarcely probable, or that, if she had done so, she would have 
hit unnoticed so important a point ; and if the preamble io the 
Dispensation recites, as it appears to do, the words of the 
petition, as not the smallest hint is given of the oath in question^ 
it was impo^iblo for her to conjecture, or even suspect its 
existence. 

It was the part of the petitioners to state the matter in general 
tsrms^ that the Queen mi^ht believe that she dispensed with 
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Ttierely dertaia Statutes forbidding the tenure of Livings, as it 
certaitilj must bave excited her astonishment, had she known 
that the Petitioners bad pledged themselyes by a most solemii 
oath, neither to sue for, nor accept, nor use anj Dispensation. 
The defect then must be attributed, not to the neglect or dyer* 
sight of the Queen, but concealment on the part of the 
Petitioners. 

. In this assertion we are borne out by the consideration of the 
second part, vi%. the conduct of the Fellows in respect to the 
oath, which cannot but appear most extraordinary . In direct 
violation of the oath, the Fellows petitioned for this Dispensa- 
tion as a body, and as to individuals, J. Chambers, as well 
as many others, from the reign of Elizabeth to the year 1769, 
saed for and used such relief from the Statutes without any 
apparent concern or reluctance. Harsh as it may seem in 
accounting for such conduct, we are compelled to accuse them, 
either of omitting the oath at their admission, or of being 
totally regardless of its obligation, or of mental reservation ; no 
other reason can possibly be suggested. 

As, however, so many persons, and those of high character 
in other respects, are implicated in this charge, we can scarcely 
believe that they intentionally disregarded theiroalb, but at- 
tribute their conduct to the omission, a cause indeed less lieavy, 
but of a serious nature. 

This omission of the oath has indeed frequently been 
rumoured, but the Rev. Roger Hugget, Conduct of Eton, 
In his books now in the British Museum, directly accuses them 
of it, and states the time and place where, being himself pre^ 
sent, he heard a Fellow, whom he names, in a conversation 
iipoit this very subject declare, that he never had taken the 
oath, and never would have taken it, as he could not have 
used the Dispensation without perjury. 

TJie accuracy of the above person has been called in ques-^ 
tion, and in a collection of facts in many tblio volumes, it is 
very possible that things may have been admitted wliich are 
jiQt correct, but in this case, as he heard the speech, which 
}i^ ^uot^j^ it inust be a wilful act o( misrepresentation, and not 
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incorrectness. It is liketvise stated by him, that in the Provost^s 
l^tatute-Book, which is the general book used at the admissions, 
the oath in question is marked at the side, and such will be 
found to be the case, although the marks are now faiot from* 
their antiquity. 

The omission of oaths at (be present time, which are equally 
enjoined by the Statutes, gives a great degree of probability to 
the charge, to say the least of it. The omission, however, must 
have depended entirely upon the will of the person admitting 
the Fellow, and therefore in some cases, perhaps, did not take 
place. 

The oath itself, as far as we can find, was first introduced by 
William of Wickham into the Statutes of his Colleges, and 
Henry the Sixth, taking these for his model, inserted it in the 
admission oaths, to be taken by the Provost and all other meiU'* 
bers of his two Foundations. ]t w^s likewise used by Provost 
Waynfleet in his Statutes for Magdalen College, Oxford.--^ 
And this oath forms a striking .difference between these Colleges 
and all others, whose members only swear to observe the 
Statutes. 

At the late hearing at the Court of Doctors^ Commons, little 
notice was taken of the oath ; Mr. Abbot did not mention it ; but 
the Eton Civilian stated, that it was directed against the Pope, 
and not against the King. — This assertion is certainly not cor* . 
r^ct, as the succeeding Kings are nominally prohibited from 
dispensing with the Statutes. But w hether correct or not, it tends 
to a conclusion very di|ierent from the intended one, namely, 
a confutation of his own argument. The Civilian maintained 
the dispensirig power of the Pope from the earliest times, and 
contended, that all this power descended to Henry the Eighth 
by Act of Parliament ; and that again it was revived by Act of 
Parliament in Elizabeth,, and continued in the Crown at least 
till the Revolution. Now if this oath formed a bar to the 
Papal Dispensation, (as it was framed by a Bishop, who roust 
have been a competent judge of the Papal rights, and insqrted ' 
by Henry VI., whose character is too well known to permit the 
suspipion of his attempting ajy thing derogatory to the Pope, 
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of ^hom lie even obtained bulls for the foundation of tiis 
Colleges, arid as moreover his Statutes were compiled by the 
first lawyers of his time,) it must have been equally so to 
Henry the Eighth, as far as his authority was derived from 
the Pope, and likewise to Elizabeth ; and thus, from the 
Civilian's own arguments, the Crown possessed no power of 
dispensing with this oath. 

The admission oaths have been of great importance as a 
defence of the College of Eton. 

Edward the Fourth, at his accession under the Act of 
resumption, guaranteed the rights and privileges of Eton 
College ; but within a few years he changed his mind, and 
"wished to destroy Eton College, and unite it to his favourite 
foundation of Windsor : to effect this, he did not make use of 
his prerogative, but wrote to the Pope, stating, that Henry the- 
Sixth had founded a College at Eton, which was useless and 
incomplete, as no chapel was built, arid desiring him to 
absolve the Provost and Fellows from their oaths, and order 
them to surrender their rights and charter to Windsor; and 
accordingly Eugenius the First issued a Bull, absolving them* 
from their oaths, and ordering them, under a heavy anathema, 
to surrender every thing to Windsor College. Provost West* 
bury refused to obey this Bull, and entered a protest against 
this power of the Pope, as having sworn to defend the rights of 
the College, and to accept no absolution from his oath, de- 
claring, that whatsoever he might surrender w6uld be under- 
corporal fear. In this opposition he continued, and kept the 
College together many years (about 15.) The King after- 
wards changed his mind, and wrote to the Pope, desiring the* 
Bull might be recalled, as he had been misinformed in respeclf- 
to Eton, which he now found to be of great utility. The Pope/ 
Eugenius the Second wrote to the Archbishop of Canterbury/ 
desiring him to examine the affair, and withdraw the Bull.^- 
To what can the preservcition of Eton College be attributed,^ 
but the resistance against Ujc Papal power, grounded upon the 
Provost's oath. 
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The oath against Dispensation was likewise pleaded by Eton 
College against King Charles ]I. upon the election of Dr. 
Cradock, when, after a hearing of Counsel on both sides, before 
the Privy Council, the election was established to the exclusion 
of the Provost Waller, sent by the King, who, asalayman^ 
had received a Dispensation.from the Statutes on that point. 

To the unwillingness of the Fellow in 1769 to sue for a 
Dispensation, as it appeared to him a direct violation of hi» 
oath, the new construction of the i)tatute respecting church 
preferment is due. 

This oath likewise formed the ftole defence of Magdalen 
College against the arbitrary power of King James ; the mem« 
bers of which did not deny bis Majesty's power to dispense 
with their Statutes, but their own ability to accept and use any 
Dispensation, as being under the superior obligation of their 
oath. 

. The difficulty arising from this oath was always felt and 
acknowledged by those, who wrote in defence of King James's 
measures, who lamented that Founders should insert such 
obligations, which only tended to perplex scrupulous con- 
sciences, and afford umbrages to such as are unwilling to yield 
to their superior's dispensations, to insist more earnestly and' 
tenaciously upon this obligation. 

If then the obligation can be pleaded against a compulsory 
act, surely it must be stronger in the present case, where the 
acceptance is voluntary on the part of the Fellow. 

To the ignorance of the extent of the Dispensation the ready 
acquiescence of the greater part of the P'ellows may be attri- 
buted ; few have read the grant, but it has been acted upon as 
a matter of tradition rather than deliberation. Can the same 
excuse be hereafter alleged by future Fellows? Can they 
with a safe conscience continue to take this oath, knowing 
that they are about to use a Dispensation, which they specially 
bind themselves to God not to use? 

As, therefore, the present Dispensation does not even notice 
or affect to repeal the admission oath, the obligation remains 
still in force upon the conscience of the person svvorn^ so that 
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he cannot posGibly use the grant without a direct and vduntarjr 
violation of this solemn engagement. 

And that he may not iyy anj subterfuge or omission, or plea 
of custom, enjoy ^vith impunity the fruit of liis violation, tha 
Founder has appointed a Visitor as guardian, under fixed and 
prescribed powers, of his Statutes, strictly forbidden himself 
to make, or to allow others to make, any alteration. 

To the wisdom and judgement of this protector, the redress 
of this breach of the Statutes, by the Fellows of Eton, is 
humbly, but confidently submitted by the Fellows of King's 
College. 



^0*^^'^*^^^ m *m^ 



We must here observe that the above observations, for 
reasons best known to the author, were sent to the Visitor 
without a name ; they might not, therefore, claim, that atten^ 
tion, which wc think they deserve. 
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the following is the decision of the Vbitor upon this second 
Appeal: 



On Monday the eighth day of April, in the year of our Lord 
One Thousand Eight Hundred and Sixteen, before the Right 
Reverend Father in God, George, by Divine permission. 
Lord Bishop of Lincoln, Visitor of King's College in the Uni- 
versity of Cambridge, and of Eton College, and Interpreter of 
the Statutes of the said College, in the Deanry House, London, 
situate in Dean*s Court, London : 

A Business of a Second Appeal and Complainij promoted 
and brought hy the Protost and Scholars of Ktng*s 
College^ 

AGAINST 

The Provost and Fellows of Eton College : 

The Lord Bishop of Lincoln, Visitor of King's College, in 
the University of Cambridge, and of Eton College, declared 
that he had taken for his Assessors, the Right Honourable Sir 
William Grant, Knight, and the Right Honourable Sir VVilliani 
Scott, Knight, Doctor, of Laws, and assured George Jenner 
to be his Actuary, and he then (by and with the advice of the 
said Assessors, as he declared,) dismissed the said second 
Appeal, and pronounced that the oath now taken by the Fellows 
of Eton CoII^e against obtaining, or using a Dispensation, is 
to be understood as applying to the Statutes of the said College, 
as the same stand modified by the Statute* of Queen Elizabeth^ 
and is limited in the extent of its obligation thereby, and that 
this was implied by the decision given upon the former Appeal. 

Which 1 attest, 

George Jenner, GEORGE LINCOLN. 

Notary Public, 

Actuary Assured. (L. S.) 

■■ ■''■• ! ■ ■■■■.»»■■■■■■■■ !■■■■ ■■ »l. ■■■ lllllll . .11- .f.— W> 

» Vid. Remarks oa Willlams'g Report. — Netebtf Edit* 



8i 

To ih6 above documents we beg leave to »subjoin itic? 
following observations upon Mr. WiHiams's report of the! 
pleadings :-« 



**»#^s#'*#'^v*^^ 



Mr. Williams j who found it necessary to 'abridge the case,'' 
bas filled two pages with an attempt to corredt a tnistake, as 
be terms it, into whidh both parties have fallen respecting the 
election of the Winchester Fellows from the actual Fellows of 
Jf ew College, which he denies to be on acc6iint of the Statute^ 
or to have been a universal though a general practice. As, 
however, Archbishop Laudj an Oxonian, upon an appeal of' 
King's College, 1636, states such to have been the invariable 
custom, and founded upon the Sitatute, and Wood, the 
Oxonian Antiquarian, asserts the sanae, if this practice hg^<J^ 
been departed from in a single instance of late date^ and that 
under the peculiar circumstance of a father, who had resigned 
his Fellowship to make room for his son, being re-elected upon 
the premature death of that son, still the Uninterrupted prac- 
tice of upwards of four centuries will bear out the assertion of 
its universality as well as statutableness. 

Mr. W* in the small portion of the work, which can be 
called his own, namely^ the introduction^ is far from accurate. 

Page ix.] — Instead of majorilj/ it should have been all 
the Fellows. 

Ibid.'] — The appeal does not lay a claim t6 the Livings, but 
states that sitcfa a disposal would be agreeable to the Founder^s 
intentions, and this is confirmed by Archbishop Laud^s 
opinion. 

Page iiv.] — The time called reasoiiable was not thotight 
so by the Visitor, wbo^ having waited eight months, called 
for an answer, and after repeated letters, compelled it to be 
given in at the end of ten months. The real history of the 
answer is as follows i Upon the appeal being received, the 
Provost of Eton at first doubled the power of the Visitor j' 
this being over-ruled, every attempt i?as made to induce the 
appellants to withdraw it ; these failing, time was requested 

O 
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for examining records, &c« 8cc. The case was then entrusted 
to a Civilian, who drew up an answer, which, however, fell 
80 short o{ the expectation of the Fellows of Eton, that it was 
rejected with acrimony ; and, upon the pressing letter of the 
Visitor, Mr. (now Jadge) Abbot was applied to, and drew ap 
the answer as given in. 

Ibid.'] — The long sentence upon the cause of the appeal 
being carried into a public court, might have been spared, 
being totally groundless. The Visitor wrote officially to King's 
College, stating that, having read the appeal, answer, and 
reply, he was ready to give his decision, but that the Fellows 
of Eton had earnestly requested that they might be heard by- 
Counsel, and as they were so materially interested, he had 
consented, and therefore he ordered King's College to provide 
themselves with a Civilian and common Lawyer. 

Page xvl] — Mr. W.*s reasons for curtailing, and garbling 
the appeal, answer, and reply, are by no means satisfactory. 
The majority of those likely to be readers of his book, were 
those connected with the two Colleges, and as much contra-* 
diction bad prevailed from ex parte representations, it waA 
earnestly wished that the whole case should appear as delivered 
to the Visitor. Only some few pages more would have been 
required for this purpose. As a legal case, it cannot be of any 
value, as the dispensing power was not entered into with suf- 
ficient depth or research by the Counsel, and the Assessors 
(possibly as sitting in a Court of no authority, but certainly 
for reasons best known to themselves) declined the exposition 
of their sentiments. 

In the Report many points of the appeal are omitted, which 
deserved notice, such as the case of Magdalen College, 
Oxford, and the injury sustained by King's College from the 
retention of their Livings by the Fellows of Eton, an injury 
so far admitted even by the Fellows themselves, that an offer 
was made that it should never be repeated if King's College 
would withdraw the appeal. 

In the answer of the Fellows of Eton many points of equal 
imporiauce are left out, but with this diflerence, that Mr. 
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Abbot, who drew up the case, introduced all his legal argu- 
ments into his speech before the Visitor: but the whole of the 
arguments upon the expediency of the breach of Statute are 
omittedi upon which the Fellows of Eton laid so great a stress 
that the reader would be tempted to cry out, 

'^ Cnra quid ezpediat prior est quim quid sit hgnestum." 

lu the reply of King's College the omissions are more nu« 
merous, and as these omitted passages were direct answers to 
assertions made by the Fellows of £ton, they were important. 
Dates in many places are left out, and pages of reference to 
Statutes. But more particularly, in order to correspond with 
the omissions in the Eton answer, the whole reply to the expe* 
diency is passed over. 

Mr. W. affirms that the substance of the pleadings is stated 
in the precise order, and language, in which they were exhi« 
bitn^d. Did this assertion rest entirely upon Mr. W.'s accuracy, 
little credit could be attached to the Report, as the speeches 
were not taken in short-hand, but merely from notes. But 
Mr. W. took a more certain course, by submitting his Re- 
port to the respective pleaders, who thus, by correcting, and 
revising their own speeches, have stamped upon them an 
authenticity. 

We take this opportunity of noticing an assertion made in 
the appeal, of the probability that the Dispensation was granted 
^^ ignoranter,'' which is declared improbable in tlie Eton 
answer. In Strype's Life of Archbishop Parker, (p. 345.) it 
is stated, that one Wood, a Fellow of All Souls' College, 
privately obtained a Dispensation from Queen Elizabeth, con* 
trary to the oath he had taken not to sue for nor accept one. 
The Warden an(i Fellows refused to abide by this, and wrote 
to her Majesty, who referred the matter to the Archbishop. 
Although great interest was made in Wood's behalf, the 
Archbishop decided that he had ^^ stepped into manifest 
perjury to sue for a Dispensation against the Founder's 
^^tatutes." This case is parallel with that of the Fellows of 
JElon, and with respect to those, who made suit to the Queen^ 

g2 
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find accepted tbe Dispensation^ ?nust be liable to the s^^pe 
sentence. 

. Page 63.] — <^This specious^ and indirect reasoning/' as ^ 
J6 trulj called, is completelj proved to be.fake by exuoiniatg 
the case.* JohnSever was Provost at tlie tin»e of Clere'a eleo- 
tion, and upon bis resignation William VVajnfletei made Fdlow 
pnc year after tbe dispensation to J . Clerical, nvas appointed by 
Henry VI. to be Provost* Upon his removal to the See of 
Winchester J. Clerc was made Provost, not lipwever by tl|^ 
Kiqg but the Fellows, the King, although he bad r^ervet] to 
himself the right of appointment^ having waved it in this 
instance. . J^^:^^ 

Page 64.] — The case of Boj if el is very extraordii^arj^ 
unless there were twQ persons of that name. He appears to have 
]ield no {ess than three livingp* And in the case of Piddle 
Hinton the College paid to the Vicar a pension of five marks 
per annum during the time Hopton held it, the value of 
the living being nine m^rks. Upon Hppton's resignation the 
5aroe Vicar resumed it. 

Page 7 1.] ---A mistake is made in respect to the distance; i^ 
ought to have been, a bpuefice requiring by its admissipn oath 
continual residence. 

Page 77.] — The Fellows of King's afp mentioned in the 
statute of election, but there is no statute respecting the giving 
away preferments. 

Page 92.]r— Instead of King's College read Winf^hester. 

I^AG^ 94. —Dr. Lushington conimences wi(h aii objection ill 
timed, if true, as it ought to haye been made upon the receipt of 
the appeal, not in a court, which was granted at the particular 
request of his clients ; but it is in fact groundless. An appeal is 
not amongst majora negotia, as the Statute of Visitation shews, 
neither is any seal necessary. The framers^ of the Statutes were 
not guilty of such an absurdity. The seal can be used only bj 
the consent, and in the presence of the Provost; and w))at 



* Vid. Eton Answer, page 26, 27. 
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Protrost would seal an app<^al against himselT, or ^nj act or 
penon, which he chose to support. Dr. Lushington abo 
reasons as if the appeal was the act of individuals, ;wb6n the 
Teplj fully proved the contrary. At the same time it may be 
asserted that individuals are allowed by the Statutes to appeal 
without the concurrence of the whole body. 

Pagb 05.] — The Fellows of Ktng^s did not lay claim to thef 
livings as a statutable fight^ but stated that such a dispositictn 
>fould best accord with the Founder's intentions. 

Page Q^.'^ — Archbishop Laud's powers were derived from 
the Statutes, not from Charles 1. He was both Ordinary and 
Metropolttical Visitor; the See of Lincoln being at that time 
seised by him upon the deprivation of Bishop Williams. Thui^ 
his visitation did not proceed from the prerogative of the 
crown. 

Page 97,] — ^A discretion in the choice is perfectly reconcilp? 
^ble with a priority of right in the parties eligible. The 
discretion is given as to the personal qualification of the 
candidates, and if no one is found qualified in (he first class, the 
electors inay proceed to the other classes in order, but still the 
finst class retains it's priority as to future elections. 

J6i</.]r-Archbishop Laud's determination was an infringe^ 
Bient. He declared that the Statutes ordered the election in the 
first instance to be made from actual iellows of King's, and 
then, because the practice had been contrary, decreed that 
five should be elected from actual and former Fellows of Kings^ 
thus acting in direct violation pf the Statutes, which forbid 
custom to sanction any deviation. 

iftW.]— The terms of the Winchester Statute are no mor^ 
imperative as to election of actual Fellows of New College, thaii 
those of Eton, as to the elisction of Fellows of Kings. Those 
who are, and those who have been Fellows, are placed in ih^ 
same order and words* — Vid. page §6 of the Report. 

Page 98.]^ — IjUxe times which succeeded the dethronement of 
the Founder, were times of great confusion ; the College wa$ 
all but destroyed, and .the number of Fellows reduced to four. 

J bid,'] — King's College will be perfectly satii%d if the 
expressed conditions of the Statutes be copiplied withf 
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Page 100.]—" Pensio aDnua/' and " singulis annisV arc 
not equivalent. Pensio annua not only includes the sum paid 
yearly, but a continued annual payment ; singulis annis one 
confined to the duration of each year. Singuli is always used 
in the Statutes in a restrictive sense, whether applied to time, 
person, or place. The Vice-Provost is to be elected singulis 
annis, thus guarding against a longer continuance in office, the 
boys are to lodge three ina^roora, the Fellows singuli singulis 
caraeris. — The usage of the word in a restrictive sense in the 
passage referred to, might be sbewn» was it worth while to enter 
more fully into a contest now decided upon. 

Page 102.] — Three instances are allowed by the Fellows (£ 
Eton,-^Clerc, Francis, and Horman* 

Page 104.]— The 25th of Henry YIII. declares the power 
of dispensing to be in the King, and Parliament^ and that thty 
have the power of authorising persons to dispense, and in the 
act intituled " concerning Peter Pence, and Dbpeqsations'^ in the 
SOtb section a power is granted to tiie King to appoint a com* 
mission under the great seal, to visit Monasteries, Colleges, &c. 
In the case of Colt and Glover, it was Lord Hobart alone who 
made this assertion, and it is notiped as being the first time it 
ever was made. The subjoined case of Armiger v. Holland is 
an ecclesiastical case, and had no reference to Colleges* 
Neither of these cases bear upon the question. 

Page 106.]r— Lord Coke's accuracy on this point has been 
questioned, or rather disproved, 

Page 107.]— From the jarring claims of Bishops, Popes, &o. 
no rule of right can be drawn. The Papal interference is 
allowed to have been an ysurpation. 

I'ke Stulutes stated to have been dispensed with at Oxford, 
A. D. 1S75, v^ere bye laws, which were not universally agreed 
to, and caused great contests. As a reference to Parliament b 
mentioned on this very point, it is impossible now to ascertain 
what the King did of himself, and how far Parliament acted. 
These cases should not have been brought forward, as they are 
not instances of pure prerogative, but mixed with Parliamentary 
interference. 
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iiiU]-J-Tn Riishwortb*s Collections referred td, it will tyt 
toand that A^rchbishop Laud claimed a power of visiting the 
two Universities, in respect to their observance of the litargy 
and discipline of the established church, but disclaims anj^ 
intention of attempting to intermeddle with the statutes of the 
different colleges. 

Paob 108.] — Arundel dispensed with the oath, and Statutes 
of Trinity Hall, merely in allowing more commons to the 
Fellows, the Statutable allowance being insufficient according to 
the change of times. Lord Coke made the same allowance in 
respect to a Hospital, saying that it must have been the intention 
of the Founder, that a sufficiency of commons should be 
allowed. 

JWd.]— What is here attributed to Henry 17. is by others to 
the Black Parliament. The words of Fuller are these, (after 
reciting'the decree of the King in Latin) "afterwards the King 
confirmed the same with the consent of the liords and Commons 
in Parliament, as in the Tower Rowles dolli plainly appear." 

IbidJ] — Seventeen ought to be 27, a very important anachro. 
nisra, as the act empowering the King to visit Colleges |)assed 
in the 25tb year of his reign.* 

Page 109.]— ^us Kegium is not here to be understood as an 
act of prerogative, but a commission authorized by an act of 
Parliament. In a commission from Henry VI 1 1. to Dr. Parker, 
and others, to visit Cambridge, are these words : ^^ whereas our 
most loving and obedient subjects in this our last session of 
Parliament, have given, and granted to us full power and 
authority id order, alter, and reform all Colleges," Sec. &c. 
Under this authority Henry could claim submission from ail- 
Colleges. The Commission of Dr. Leigh referred to Papal 
ceremonies and abuses of Statutes. 

The implicit obedience of King's College is very probable^ 
but is nowhere mentioned. 



* This anachronism belongs to the Pleader, not th« Reporter. 
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\n the reign of Mary 5 the CoWege refused td sbbmit fd K 
viskatioii by Cardinal Pool) without the proviso that th^y 
should do nothing contrary to their Statutes. 

Ibid."] — Edward the Sixth appointed eight Gommisa^ners as 
he was empowered to do by Act of Parliament of theS&th of 
Henry the Eighth. 

Pa«e 110.] — Peter House had no Statutes from Hugode 
Bakham, its Founder. Montacnte the seventh Bishop of Ely 
gave them, and as nothing regular had passed, Edward th(f 
Sixth's Commissioners arranged and formed the present code=< 
— Vid. King v. Ely, — Dunford and Earts Reporis. 

No Statutes were given to St. John's by their Foundress ; 
a second foundation took place by a commission of Henry thd 
Eighth, and the Bishop of Ely was appointed' Visitor, and 
called Secondary Founder. 

New Statutes were added by Queen Elizabeth ; but the right 
of Bishop Fisher to give Statutes has been doubted.-^S^rroff'l 
Reports 

The oath is not so strict^ not a word is mentioned respecting 
dispensations. 

The new Statutes of Eton were never forthcoming. 

Sir Thomas Smith's Dispensation was granted by Edward 
the Sixth, and annulled by Queen Mary. 

Page 111.] — That Henry the Eighth did not conceive he 
was entitled to exercise such a power previous to the 26th yeaf 
of his reign, is evident from the preamble to the commission 
granted by him to Dr. Parker, above quoted. 

J6Mf.]— That no Act of Parliamentf was passed authorising 
the alteration of College Statutes is very true j neither do we 
know of any dispensation granted for that purpose, nor is any 
one here quoted. The Roman Catholic Religion was abolished 
by the oath of supremacy, which each member was compelled 
to take, and the use of the Liturgy^ which was enjoined -to be 
read in all chapels ; and it is rather to be lamented, that the 
Act made no mention of this superseding power in respect to 
the Statutes of Colleges^ The Colleges of the new Foundation, 
as they are called, or tliose founded after the Reformation, of 
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coane hk^e SiatMcs frasKd ^oiatmg ^cKdi tie Pnfteit»it 
e^teiBoiiieft, btft' dl those pre vioof are obliged' t6 ad in dicloci^ 
vMation'of their sMuteg; 

Pags 112;]~Cwanyact of Cfaarles tbe Pint be ciled^ as - 
promoting the refornHtioti t 

Pj^qvI l3,]-fi^< Flower of the Prcrogativ*,** » frrfljr pieciots 
floi#er traiisiilafited from ttfe Pa^l Udt^ibed, ^hidn, baring * 
sb^dits banefbl inftienee fors^v^ttl ceniarietoyer tlie'riglite of 
the subjects, at length destroyed the King, its owner ! 

PA«e 114.]^Tbegitatmei} at tlie Revolatien didubt; heww^ 
ever, throw their sanction oyer the advisers of James the Sedoftd,/ 
iv the dispdtosin^ pow^r^ as all the Judges, who gave their 
opiniflsi that it- wa» Ic'gal, were excepted from the bitl of iir^ 
demnity. Tte. BUI of Rights likewise ont/ [iroibses iiot'to 
invalidate such grants, &c. which could be /ego^nmde, not?' 
tottotlrifrise fi/ii^fif<oifis^i-itacb as Elisabeth's Dtspensatiott. 

iIiuf.]*^Magdalen Octlege did not resist the election of A' 
President by interference of the Crown, << as attacking the' 
religiion of the tmtionr," but as being contrary to their Statufes^ 
and refioned a dispetisatiaii. 

Paqb 1 15.]— The statement here is not so correct as that set 
forth in the Appeal. Heni^ the Eighth endowed several^ 
Colleges, and granted that they should be ruled by Statutes ' 
specified Jb the indcUthTiis,' which were given, but not indented, 
and therefore null. And the auUiority for making ttiese liein^ • 
itservM'to HenVjl^^ and litotto bis heirs, Queen Miry, bf virtue 
of aiv Act of Pariiament, had power granted to iier tdgivb 
Statutes to the said Colleges, and after th^m at pleasure. The * 
same power wli< granted' to Elizabeth in a new A^t^ an. 1^* S9 ; * 
and again, 35 Eliz. 3d sect. " all Letters Patent of Henry the* 
£igkiai, majte in the 27th year of his reign, shall be good, &e.'* 
Edf^rd the Sixth' bad no Act for this purpose.' 

PA<3?ftll6.] — The inlet^nt power of the Crown to visfit, 
aiidt aller^ and dispense with statutes' is here asserfed, but ncy 
attempts lo prove its legitimate authority are produced: thl4 
aMeition is t^tilly overt hrowh by'wbat has been before staffed 
|iespectiiig:Heii<7 the- Eighth. 

H 
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iThe learned Civiliair forgets that he has not given the origin 
of the assumed dispensing power. We have that still to seek» 
He has indeed attempted to confound the Jus Ecclesiasticdoi 
and this together, but the weakness of such, attempt must strike 
every one who reads Mr. Warren's Speech. 

Page 117.]»— The case here supposed, is- an extreme one ; 
as previous to such a devohition, the Bishop of Lincoln, the 
Archbishop of Canterbury, and their two Chapters must be 
removed. A. D. 1595, £ton College presented their new 
Provost to the Chapter of Canterbury, the two Sees being 
vacant. 

• The Dispensation with mala prohibita, and not with mala 
per se, was a distinction introduced by Lord Coke, and a^ 
Judge Vaughan says, has more tended to perplex than clear 
up the question. 

Page 118.]— As the Kings are the beire and successors 
mentioned in the prohibition, there can be no doubt that it 
included them. 

Page 120.] — The meaniog of " non commode observari" 
is put beyond doubt by the precediug words : ** whereas, on 
account of the falling off of lands, and rents, &c. as well 
through dangers and losses, all these Statutes canned commodi 
obseroariJ*^ — Eton StaU 
. Had the Dispensation been a compulsatory, or a privatory 
act, it might have been pleaded as preventing.the observance of 
the Statutes ; but on the contrary, it b a cumulatory indulgence 
granted at the request of the Fellows themselves. Neither can 
the loss of property be pleaded, as tlie means Of indemnification 
resorted to have more than compensated for the' property taken, 
as far as the Fellows are concerned. 

' The word commodi has been a favourite at Eton. Some 
years since, a Fellow of Eton wished to take more livings than 
agreed upon by the then Fellows, and quoted in defence, ^^ si 
commodi haberi possit," from which be was afterwards called 
Dr. Commodi. 

Page 121.]— The Colleges of Cambridge and Oxford have 
DO reasim tofear 3 Statutes, which were given by commissioners 
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ItgMy appoinled, would have sufficient autb'oritj, and no 
alteration bas taken place but with tbose Colleges, which had 
not a regular body of Statutes. * 

' Pxes 122.'] — Not this dispensation^ but the private one to 
J. Cbambers. King's College knew nothing of these transac* 
lions. There was no copy of the £ton Statutes in their library 
for at least a century about that timei as was proved at a visita* 
tbn in 1600 by Provost Goade. 

Page JSS.j — The mode of proceeding with respect to the 
election of a Provost, was, by a recommendation to the College 
lirom the King. No dispensation was ever issued. 

Page 124.] — Where, in the appeal or reply, is any attempt 
made ^* to mark a distinction between the acts of a whole body, 
and the acts of individual Jb^ellows"? 

. Page 185.] — Can the Fellows of Eton plead usage against 
their oath, by which consuetudo &c. are forbidden to be 
impleaded ? 

. Page 126.]-^The living relations of Dr. Sleech know, that 
he bad a dispensation ; and Mr. Southernwood, who lived near 
tbat time, asserts it in his letter as a matter of personal know- 
ledge. I>r. Cook never had one, and the remark in the letter 
is a fait at him for holding preferment without it. 

Page 127.] — It was not asserted, that more than one case of 
re-election had taken place, but the spirit of this construction 
is acted upon whenever a beneficed person is elected a Fellow, 
and tak^ another living afterwards, the first by the miscon- 
fitruction of the Statute, the second by the Dispensation. 

Upon the not declaring vacancies, the less said the better. 
. Page 1S7.]— If all the ordinances in the SSth Statute of 
King^s College can only apply to events after becoming Scholar 
or Fellow ; suppose a Scholar of Eton (and some remain until 
90 years of age,) should marry, can he plead the future con- 
struction in hi9 favour, and demand admission at King's, 
baving been duly elected ?. or should his marriage be concealed 
until admitted, can he shelter himself under this construction 
iirom expulsion ? He certainly may, as well as the Fellows of 

u2 
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fiiiHi; as bedoes nol swear aft jhbadfMsion ttet lie ip mt^ 
imarrifidy nod marriage U not ataied as an ^iNacle i0 tbia 
election. 

Page I29.]-T-The argament is plausiUe takii«:iQ^Qge 
as.an abstract. quesiion opposed to celibacy. But will U«ppieaf 
80 considened in respect to- the rest.of tbe£ooiatyi 

The coast itutkx} pf tfie.QoUege.was monastic, ^an any idaia 
of its members change at will their condition without trendiifli; 
upon, the righta, and properties of the others^ In order to 
Beiider marriage even not httii£id, a new constiiutien .ought to 
have been fraaiedy seitting forth ilw due proportipo of i^tifNeiiail^ 
eommops^ and lodgii^.to each classy Teferencel)ei(^ bad40 the 
StaAutea, aad not leaving .to interested pcarsoas na unqualified, 
arbitrary management of tjie whole. That no advABtage baa 
arisen to theOolkgo fromlhe marriage of the FeUowsjor Ma&tars, 
may easily be proved. 

Page ISO.] — it will be necessary to shew that the great me* 
liere referred ioy ever read. the Staliitesof Eton College* In 
the reign of Elizabeth, the Fellows tell the Visitor they donbiibb 
l^vjjQg read theni; and as AoYisitation was held by any one of 
ihose montiooed, it Js not very probable. But even ifithey had 
read them, it proves nothing ; as they did not obey .the ifiloACf 
tions of the Statutes in other respects, why sbquldtbey parti- 
wh^ly notice this oqe violation ? 

, Tti^e.abQve speech has been faighly.extoUcd, aod^inodlhe 
learned Civilian much applause; with what justice, let the 
unprejudiced reader judge for himself. . . , 

llbe merit of having made the best defeooe^of wUch hia oase 
jff.a^ capable, we are willing to.allaw bim ; more jvwe cannot. Is 
any extraordinary acuteness of n^asoning, .art auy-pai^icukr 
traits of eloquence exbibked therein? 

. U is Aot less, wisdom in a pleader than in a general, taase^nie 
^ a dcspemte case, such an attitude as the French call imposanie^ 
and never was this more necessary Uian on the present oppasioH, 
lOr beUer executed. For conscious of .the ignorance of the 
Audience, on every point pf the case, of the Counselopposed to 
bim on all those unconnected with law, the Doctor boldly 



quoted, or rulber msquuMij tiie Eton avA Ki^S'S <>oIk||a 
StetciieS) tcaveiled intotbedfu^.a9e8.in senrcb of Palpal f^t^ 
rities, cited books now obsolete, such as Fuller's History .€^.U^9 
ChuccS), aadCfunbridge^ifMid 80Qie,pf ^Uebheiknew n^tverea 
the Title, as he calkWood'ii 'UistQriaet AntiquUatesOicoiii^iis^i 
bis AtJienae.Ox0Qien$es, books differing from each other e^^enlii 
language, tl^ one being io Iiattn, the Qtl^ in jSiigU^b# 
Moreover lie .not ocily burU defi^oQe, but lojadljr dei^l^r^ 
liimsclf inipregoable. Iff however^ the Jus fcclesiasticuga he 
considered as irrelevant to.a<|uej9iion rospefiting tayicprporations^ 
Jikuttsertions proved giouiidless, his dat«s Mse, his /q[iio<atio«i 
gfurUed, and defective, as many have been, and^loios^ the whote 
night be inclndv d in one general denial, his vaunted impregoar 
bUify must be at an end, as the remainder of hia works may be 
CATf ted with the slightest assault* 

Th^ applause bestowed on this speech, may be attributed t^ 
tb^ «Qinie cau^e, ^^ei^ating very differently on two kinds of 
iieaivrs, the audie^icie) and Juclgesi) not ,to its own intrviaip 
merits. 

An .audience incap^Ie of delectAng misrepresemlations of 
Hubjeds totally unknown to them, gav^ credit tp assertions 
tlbrownotti twiUi i$uch appeaj^aoce of truth, andeniorced with ail 
4be s(udii*d acts of declamation. 

Whilst the Judges listened with more than con^taeiiocy toa 
ispeaker, who rendered plausible sentime)>ts according with the 
jdecision which they had already det^rinin(;d upon. But if 
idtbe^ the learned Doctor or his kiends ^tter tbemselyesthat \m 
speech contributed in the slightest de^ee to promeite the def^ae, 
Ihey are grossly deceived. The case w>as determined before the 
bearing, and however the J udges might be pieased at ^seeing the 
jtudience swallowing with admiration the varnished statemeatii^ 
4hey were loo.deeply read m the laws, and too much maater/s d 
the real cause, to pay any attention to.argumenlfl of which they 
knew the true value. 

Bat Ao proceed, witb the Report — 
; Page 133-4.]— ^< The ladtjjr term" &c. The learned Ad- 
:xocate here reasons v^n wrong groimd? ; tbe doubt ia r^pm* 
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fng <^ Beneficiam Ecclesiasticum in one sentence, and <^ Bene* 
ficium'* in the following, wbelher tbey mean the same— vid^ 
leply. 

JbU.^ — ^The same error as above noticed prevails in tbb 
passage abont singulis annis : the assertion that the verbs in 
the 25(h Statute are future, and not so in the 93d. is a very 
extraordinary one ; in the 23d. the verbs are habuerit, obtinuerit, 
in the 25th. adeptus fuerit, assecatus fuerit, and in the Statate 
of King's College referred to, the very words are joined habuerifr 
et assecutus fuerit. But the truth is all these tenses being in the 
subjunctive mood, have necessarily a future signification, 
although they represent the present, past, and future tenses. 
Beneficium quamvis litigiosum existat K. C. Stat, quamvis 
litigiosum fuerit. Et. Stat. In the dispensation of John Clerc 
the matter is put beyond doubt by an additional word, << Bene» 
ficium quod prius habuerit," 

Page 135.]— «< Eton College is a Royal Foundation, &c." 
If it be true that a King never could grant away in perpetuity 
possessions belonging to him, but that his successors might 
reclaim them, in what a situation those bodies corporate, and 
individuals must be, who have been entirely endowed with 
property arising from lands, &c. fallen to the crown by the 
suppression of monasteries, &c. since all these stand in the 
same situation as the Colleges of H enry V I . Eton was endowed 
with estates, part of which came to the founder from suppressed 
alien Priories, and part from the Uutchy of Lancaster. 
Moreover, the grant of them was regularly ratified by an Act 
of Parliament under the denomination of a charter enumerating 
and describing each estate. Edward 1 V. after the dethronement 
of Henry, although he called him King de iacto not de jure, did 
not seise any of this property jure coronae, but obtained an act 
of resumption, legally entitling him to take such estates as yfteft 
not excepted in the act. Similar acts had been obtained by 
preceding Kings, and even by Henry himself, for the same 
purpose. Neither did Edward, when he wished to destroy 
Eton College, do so jure corouae, but appKed to the Pope for a 
Bull revoking th^ oaths, which he conceived a complett 
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obstacle to bis attempts ; nekher in his letter to the Pope^ ddet 
he call it our College, but a College at Eton. In some old 
writings of King's College, it is mentioned thcit Edward left 
untouched, even by the act^ the property of the Dutchy of 
Lancaster, which he conceived Henry entitled to as Dnke. 
. Page I36,]— The case of Peter-House has been before 
described, and is not analogous. 

Ibid.'] — The difference between what was done by Laod^ . 
Bfid the Queen, was this; Laud acted as Visitor statutably;. 
the Queen interfered in opposition to the Statutes. The letters 
patent were for enforcing obedience to the Visitor's decree. 



> The decree transmitted to the two Colleges, after a delibera*^ 
tion of so many mouths, and at so heavy an expence, deserves 
particular consideration; Its extreise brevity is one of its 
most remarlcable features. — All former Visitors, upon appeals 
from the Colleges of Henry VI. had given at full length tba 
groufids, upon which their decisions were fouuded. The 
present Visitor had been accustomed to act in a similar manner, 
and shewn great knowledge of the Statutes, and even when an 
extraordinary appeal was determined at his house, after a 
bearing of Counsel, his Assessor (Sic J. Macdohald) in giving 
judgment, set forth at full length the reasons of his decision : 
why then, it may be asked, was not the same mode pursued in 
the present case ? The matter was sufficiently notorious, and had 
attracted much public attention ; why disappoint all parties by 
Reclining to give sentence in public, and by so concise a decree? 
7hat the Visitor intended to have pursued his usual mode of 
giving his decision at full length, is beyond all doubt, but 
one of the Assessors makes no secret of declaring that he pre- 
vented the Visitor from such intention, and sent down the decree 
to Sugden ready drawn up, which vias signed by him, and 
transmitted to the two. Colleges. — "Give no reason, your 
decision is final, they mustacquiescp in your opinion, be it right 
Qt wrong." 

Jioc volo sic jubeo stat pro ratione voluntas* 



Hi dbieortty and deficiency next <^n ^ dbservftCimi. — Tbip 
decree Mdirlded into t#o parts; the one establishing the dis^ 
pensation, the other deciding against the constniclionof the' 
95tb Statute, as set up and acted upon by the Fellows oF Eton. 
In respect to the Dispensation, it is staled 'nndis yerbis, <* The' 
Seilows are enabled by the Dispensing Statlite of Qoeen BKza- 
beth, to hold one Benefice/* No comment is added^ no* 
neMlan made of a strict otiservatic^ of the terms therein con- 
tained, as to the value of the living. 40 marks, (96/. 13^. idiy 
or that a Canonry or Prebend are not Benefices allowed, but' 
a Rectory or Vicarage. But what requires particular notice,! 
the words dispensing statute^ are substituted for Dispensation. 
Upon this we shall remark hereafter. 

The second part of the decvee, whidh is ii«l6flded to be pro- 
hibitory of the practice of taking* naore liriogs than one, ii - 
ooucbed Id «ueh terras, that no indiffisreot person can^ guess t bat* 
a vioiatbK of Stirtute has been for some years in existence^ toA' 
if so, whether the present Fellows are not permitted 'to go on> 
in this abuse, as wdl as enjoy the fruits of tlie violation. alraady* 
possessed by them. Such appears the ambiguity of the- termS' 
< future Fellows,' instead of < lA Fellows' for the future. 

To the^leer^e in general an objection wiH lie,' ajg aasumiogv 
power beyond the Statutes. This might have been avoided byt 
a decree still more concise, (if brevity alone was the object) 
and at the same time intelligiMe and statutable, a«thus: <^ Tlitff 
Felbws of Eton are prohibited by their Statutes, fvoni retaining 
their Kellowsbips with Ecclesiastical prefermetit, but' are pet^-^ 
i$itted to hold one Living by a Dispensation front Queed> 
Elisabeth, provided, however, that such Dispensation be validy 
but its validity must be ^tablished in a competent court; ai 
mihing beyond the Statateff is within the Visitor's jurisdilctiort."* 

By such a< decision, the Visitor would have exercised hilf 
dMaisMti authority to the utmost; whereas at present, he haH 
decided upon a point beyond bis power. An Act of Parlitltfieilf^ 
may certainly restmin a stri<st eicecution of 4he Statutes, but 
over this he has no controul. Neither can he remove a FeMbir 
for not obeying the act. The carrying this into efifeet depends 



97 

upon po\fers contamed in the act itself^ appointing cei1a4a 
persons to superintend its observance, j In (he reign of Quee^ 
Elizabeth, Dr. Baker, Provost of K. C. was discovered to b^ 
^ Koman Catholic* 

Upon cpmplaint of this, a visitation was held ip the College, 
—The Visitor, however, did not remove him. The Qneen^ 
not satisfied with this, ordered the Commissioners appoiqted 
under the great seal, to visit the College. 

The Provost did not await their arfival, but fled the country. 
To what cap the Visitor's conduct upon this occasion be attri-* 
buted, but the limitation of his powers by the Statutes, which 
^^njuii^ the sole exercise of the Roman Catholic Religion ; and 
file enforcement of the Act of Parliament beifig beyond his 
iLuthority ? This was under the eye of a most jealqus and 
arbitrary Sovereign, and ytt no charge is mentioned as brought 
against the Visitor for failing in his duty ; but the deficiency in 
his power, was supplied and remedied by a special authority. 

A serious objection will also lie against the mode of trial, a9 
unstatutable, and defective. 

The Statutes permit the Fellows, as a body, to consult 
Counsel, if attacked as to their property or their rights, but nojt 
in case of an appeal before their Visitor ; in fact, all cases c^ 
which he can take cognizance, being within the Statutes, have 
nothing to do with the laws of the Realm, and require so legal 
^xpoi^nder. But what renders the application to Counsel a very 
Dice point, is, a most peremptory deckiration in the Statutes, 
that if any member, eith^ liimself or by other persons, attempts 
to affix a construction or interpretation contrary to the real 
meaning, or such a$ he believes to be so^ he shall be deemed 
guilty of perjury, and expelled. 

On the part of the Founder this was intentional, " ad evi- 
tandum pericula, quas chrca Statuta nostra ab ingeniis hoflainum 
pira^s subtiliter, et minus utiliter sentieotium possint evenire.'' ^ 

—This clause puts an end to the ingenuity of Ponnm^ and "* -^ ^- 
prevent^ the twisting and torturing the meaning of a passage. 
But in addition to its unstatutablenesjs, the mcxie is in itse^* 
insufficient, th« subject being totally new to the Counsellor^ h^ 

I 



d9 

Is compened to fbllow implicitlj the contents of liis brief, he 
they true or false ; no examination of witnesses takes place, no 
certifying of records; each partjr makes his case as plausible as 
he can. Such a mode of trial is unheard of in any other 
court, and would be rejected as incompetent to obtain the 
truth. 

If it be determined that the Visitor need not go down to Eton 
to adjudge the matter, it ought, at least, to be carried on and 
committed to writing, as the parties could then reply ; and b^ 
demanding proofe of every thing advanced, render the Visitor 
capable of deciding, according to what appears the truth. 

It may be asserted, that in the present instance the Visitor 
had taken all these previous steps, if so, we ask what need of 
hearing the matter repeated, viva voce[? If he was, by means 
of written documents, perfect master of the subject, (and, at 
no new arguments were brought forward, he certainly was so,) 
the whole proceeding was unnecessary and superfluous. The 
entertainment of the audience was not the object of the hearing, 
but the information of the Judges. And as not a single new 
fact was produced, it cannot be supposed that such persons as 
the assessors, who, afler a due examination of the matter, bad 
declared their mind made up, and their readiness to determine, 
could have their opinions changed by the comments of pleaders^ 
upon the same grounds pf evidence. 

To what then, can be attributed the application of Eton for 
such a hearing, but the hopes that many assertions, unfounded 
and unwarranted, thrown out in a long speech, might make 
an impression on the audience, and remaui unnoticed and unn 
answered by their opponents, which, if committed to writing 
and deliberate examination, must be detected and refuted i 

As the decision rests solely upon the dispensing power of the 
Crown, a short account of its origin, progress, and fall, 
appears necessary. The dispensing power owes its iikroduction 
into this kingdom to the Pope. Dispensations, vhich origi- 
nally were relaxations, by Bishops, from church discix)Uiie^ 
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** ibi disp^nsatio libi rigdr ^st periculosus,** were, by degrees^ 
assumed by the Popes, and claimed as a prerogative of the 
Roman See. In the first ages they were unknown, and Pope 
Innocent, about the beginning df the 13th century, introduced 
them, asserting) '^ Papa dispensare potest de omnibus prae- 
ceptts veteris, etnovi Testament!) etiam contra jus Divinum ct 
Apostolicum.'' These Dispensations were exclaimed again^ 
by ail the Kings and Princes of that time« which shews that 
they were not ancients The first non obstante publicly noticed, 
and opposed in England^ was that of Pope Gregory the Tenth^ 
in the 24th year of King Henry the Third, A.D. 1240.— 
This was the revocation of a grant of former Popes to the 
Cistercian order; '^ Induigenti& eidem ordini concessft noa 
bstante." In 1245, complaints were sent by the King, Nobles^ 
and University of England, against the non obstantes* Henry 
laid before his Parliament the grievances sustained from the 
Pope; the 5th ran thus I — ^Mtern gravatur regnum Angliae ex 
jnultiplici adventu illius infamis nuncii (non obstante) per quem 
juraiuenti religio consuetudin/s antique, scripturarum vigor^ /e. 
jura et prtvilegia debilitantur, et evanescunt.*' The writers of 
that age, though Monks, always term it ^^ detestabllis adjectio 
<non obstante.)'* 

Henry the Third, although at first he opposed these Dispen* 
nations, at last began to imitate them, revoking and contradict* 
ing his former patents; being reproved for this, he justified 
Jhiniself by the Pope's example t ^^ Nonne Papa facit similiter 
subjungens in Uteris suis manifest^ non obstante aliquo privilegio 
vel indulgenj^/* (M. Paris*) Upon the production of one /f 
of these in the court, Roger Thurkeby, Justice ot the Common 
Pleas, *^ ab alto duccns suspiria, dixit, ebeu hos ut quid*die9 
expectavimus, Ecce jam civilis curia exempio Ecclesiasticie 
coinquinatur, et a sulphureo fonte rivulus intoxicatur/'-*- 
This shews the time when the use of them was introduced into 



* Copied literally, from Matthew Paris's Hist Angllm, 
i2 
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England, in civil and temporal causes ; not before the reign of 
Henry the Third, Aft. Ii52* The same King, revoking a 
grant to the Templars, qnotcd in defence the example of tbe 
Pope : << Cui Magister Hospitalis respondit,'* quid est qaod 
dicis Domine Rex ? absit ut in ore tuo recrtetar hoc yerbura 
illepidum, e( absurdum. Quam din justitiiim observes Rex esse 
poteris, et quam cito infregeris Rex esse desines. — 15 Rich. II* 
Upon the bfll of provisors, the Commons assent, that vrirh«* 
out prejudice to tlie rights of those in possession by Statute, by 
the advice and consent of tbe Lords, the King might dispense 
^ith the said Statute until the next Parliament. And fhej 
reserve to themselves the liberty of disagreeing next Parliament, 
and they conclude With observing, this vi^as a novelty not 
practised before, and ought not to be drawn into an examine 
and precedent for the future, and desire this may be entered 
upon the Rolls of Parliament. — 16 Rich. 11. Upon laying this 
Act again before the Commons, they grant, that the King^ 
should have such power to moderate it, as he should with his 
Council judge expedient, but so that it all be laid before the 
fiext JParlinnient, that they might u})on good advice agree to it. 
-^17 Rich. II. Tydcman was made a Bishop by the Pope^s 
provision, but the King did not dispense with the Statutes, buH 
left it to Parliament, and the Dispensation was passed 1^ the 
King, Lords, and Commons. — SO Rich. 11. Tbe Commons in 
Parliament do again agree, that the King, with his Council, 
may dispense with the Statute of Provisors, but so that it be 
examined next Parliament. — 1 Hen. IV. The Commons assent, 
that the King shall have tbe same power of dispensing with tire 
Siajutc as his predecessor.-^ S Hen. IV. The Commons de- 
claret], that the dispensation should not extend to Cardinals, ar 
strangers.-- ^5 Hen. Villi An Act was passed destroying the 
Uburped power of the Pope; the preamble runs thus: — It 
fitandeth with natural equity, and good reason, tliat all anU 
every such laws made within this realm, or induced by the said 
sufferance, consent and custom, your Royal Majesty, and your 
Lords, .spiritual and temporal, and the Commons, representing 
the whole state of this realm, in this your most high Court of 
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^atlktment, fcarcfull power, not only to dispense, bulals6to 
autltorise some elect persons to dispense with those and all elfaet 
human laws. 

Charles II. 1675. Upon the King's Declaration of indul- 
gence to Dissenters, the Commons state : " That Penal Statutes 
in matters Ecclesiastical, cannot be suspended but bjr Act of 
Parliaraene.** The King replied, " He is troubled that his 
declaration should give occasion to the questioning his power in 
iEcclesiastical matters, which he finds not done in the reigns of 
any of his predecessors: He doth not pretend to suspend any 
'laws wherein the properties, rights, or liberties of bis snbjecfc 
are concerned.'* The Commons reply, that " your Majesty 
'hss been misinformed; no such power has been claimed or 
etercisod by yotfr predecessors : and if it should be admitted^ 
might tend to interrupt the free course of laws, and alter the 
legislative power, which has always been acknowledged to 
reside in yotfr Majesty^ and tlie two Houses of ParHament."— 
William and Mary, 1689. Upon passing a bill of indemnity, 
the Judges were examined who had given advice to Kitfg 
James on the dispensing power, and it was detcfrminetl 
that the asseiting, advising, and promoting the dispell* 
sing power, and suspending laws without consent of 'Par- 
liament, as it had lately been exercised, and the acting 
in pursuance of such pretended dispensing power, is one of 
the crimes for which some persons may be justly excepted ort 
of the bill of indemnity. Several J udgcs were examined, and it 
was voted, that Sir E. Herbert, Sir Francis Wjihers, Sir 
Richard Holloway, Sir Robert Wright, the Earl of Sunder- 
land, the Eurl of Huntingdon, and the Bishop of Chester, be 
excepted.* 



* Sir Edward Herbert in his Vindication declared, that lie 

** utterly denied the Dispensation of the King to Magdalen College, 

to be of any force at all, because there was a particular rtglit and 

' interest vested in the Menibers of the CuHege, of choosing their 

OHFD Head." — Sir Edzcatd llcrberCs Vindicutiony Sfc. 
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Bilt of Riglits, 12 Sect. <'And be it further declared, and 
enacted by the authority aforesaid, that from, and after the 
present session of Parliamenij no dispensation by non obstante 
of any statute or any pari thereof shall be allowed but that 
(he same shall be held void, and of no eflfect, except a dispone 
sation he allowed of in such statute, and except in such cases 
as shall be specially provided for by one or more bill or bills to 
be passed during this present session of Parliament* 

The opinions of the Judges upon this dispensing powet 
have been various, frequently in its favour, but often con* 
tradictory. The grounds, upon which the twelve Judges 
decided that Henry VII. could dispense with a Sheriff conti'* 
nuing in office above a year contrary to the act of Henry VI. 
23, which barred a non obstante in this case, are not precisely 
known. It is conceived by some that they were influenced by 
fear of a King who claimed his title by conquest. In the 
case of Thomas and Sonell this case was fully entered 
upon* It was however stated that although the King could 
dispense, yet in certain instances the person might be disabled 
from accepting the dispensation, by having taken a previous 
oath against such acceptance. The case of Sir Edward 
Hales was well known to be a pretext set up for. bringing 
forward the dispensing power. For particulars, vid. Pari. 
Reg. of Wm. and Mary. 

In the case of the Bishops this power was canvassed most 
freely, and the arguments against it remained unanswered. 

It must, however, be remarked, that as the Judges before 
the Revolution were removeable at the Kmg^s pleasure (and 
some of them were actually struck off for not assenting to the 
dispensing power) their opinion loses all its value. But even 
by the Judges, who were the greatest sticklers for the King's 
prerogative, a difference has been allowed between public, and 
private dispensations, for it has always been admitted that laws, 
the breach of which are to particular men's damage, cannot be 
dispensed with. And even the Chief Justice Herbert owns 
that the King cannot dispense with laws, which vest the least 
right or property in any of his subjects. ** There the Pre- 
rogative ends, where the interest of individuals is concerned, 
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and a distinction to be made. Bonum publicum, the hws of 
this may be dispensed with, Bonum singulorum popuUy and 
i«rtlh the laws concerning that the King can not dispense." 
After the Parliamentarj declaration of the illegality of the dis* 
pensing power as heretofore exercised by the Crown, and the 
punishment of the King's legal advisers, it was scarcely to be 
expected that any professional man in either branch of the Law 
could have been found to advocate its legality, or any Court, 
however constituted, which would have even tolerated, much 
less approved, such a defence. Such however was the case ; a ^f- 
but to the honour of the Common Law, none of that branch of 
the profession would either write or utter a syllable in its sup-i 
port, and it rested with the Civilian to repeat all those argu* 
rnents, which, issuing from the venal and prostituted pens of 
liord Herbert, and others, were made public under the impri- 
matur of Sunderland ; arguments, in tlie attempt \o enforce 
which James II. lost his throne, and the writers were forced 
to fly into exile. These arguments were now listened to with 
satisfaction, and drew forth the compliment that by this speech 
the Civilian had put himself at the head of his Court. But it 
may be replied that these arguinents, although advanced with 
such apparent earnestness, were not the real opinion of the 
advocate, but the best possible for the cause of his clients* 
Of this we cannot judge. But the contrast on this very point, 
between the advocates of the Civil and Common Law, forms 
a very striking differeno<?. Mr.Abl)ot, whose competency to 
judge how far a Counsellor may proceed in defence of a client 
must be allowed, would neither in the answer of Eton College, 
written by him, or in pleading, make use of any defence 
unconstitutional. 

From the above statement it appears that the dispensing 
power had not a legal origin, there being no record, or even 
mention made of its exercise before the latter part of the reign 
of Henry III. and then assumed by him, not under the claim 
of an ancient prerogative, but as an imitation of the Papal 
authority. 

That the only Act of Parliament which recc^nizes a dis« 
pensing power^ declares such to be in the King^ Lords ^ and 
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Commdns eoUeefiteljf^ and not !■ the Crown sokly.j and 
ferther enacts, that a dispenaation, in t>rder to be Yalid, must 
be granted in the form contaiaed in that act^ and vnOf, 
otherwise. 

That the dispensations intended by that act did not relate to 
the suspend in^r laws or statutes, or in any wise concern prirate 
property, but moral and religious' rites, ceremooics, and 
duties* 

It may therefore be asserted, that the dispensation of Queen 
Elizabeth, not being*. within the meaning of the aforesaid Act 
of Parliament, iM>r even granted in the Ibrm prescribed, viz* 
by the Lord Chancellor, and Archbishop of C^interbury, iS| 
by ytrtae of the said act, null and. void, and that the pro* 
f I ktbition ^n the Eton Statutes drawn up, and inserted by the 

lawyers of Henry VI., amoi^t whom the eminent Fortescue 
was one, was at that time deemed a legal and sufficient bar wd 
leitce against any attempts of succeeding Kings to diiipensi^ 
with those statutes, and must still remain in the same Ibrce^ 
unless superseded by an Act of Parliament. 

The dispensation, viewed in another light, will require con« 
stderation. Mr. Abbot, un>?illing to defend the dispensation 
by the doctrine of such power being lodged in the Grown, 
wished to support its legitimacy by presuming in its support 
an act of parliament empowering the Queen ^ to make such a 
grant. 

in weighing the credit due io this argument, an eiK]uiry ii» 
necessarily instituted into the conduct of the succeeding iSove* 
reigns on this point, and when in the course of investig^ilion it 
appears that not only down to the Revolution, but eve^i since 
its absolute prohibition by the Bill of Rights, the dispensing 
power has beoi exercised : that it ceased at Eton in 1769, not 
iirom a refusal on the part of tlie Crown to grant, but pf the 
Fellovrs to apply tor such an indulgence, (a more easy, cheap,^ 
and extensive mode of evasion being adopted;} that in other 
Collegiate bodies tiie same power still gives relief from their 
statutes and oaths even at the present time, and as qo Act of 
Parliament has been, or is pleaded authoriiiing such exertion of 
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XM>wer, the mind is compelled to reject the plea ofibred by Mr^ 
Abbot in defence of the grant, but at the same time it foncies 
that the reason for the brevity, as well as the novelty of the 
term used in the decree may be discovered. 

May it not have been the aim of the framer of the decree 
(Vfe do not mean the Visitor) lo avoid as much as possible all 
discussion about the power of the Crown upon this point i 
And what means more likely to avoid this than by a .variation 
of the terms. To this may be attributed the change of the 
Vford dispensation, the word used by the Queen herself, into 
the term dispensing statute in the first decree, and in the 
second the statute of Queen Elizabeth, a terra directly opposed 
to a dispensation. Can it be supposed that this alteration took 
place without design ? The meaning of the word dispensation 
evtvy person comprehends, but a dispensing statute conveys a 
double meaning, and when, in the second decree, the word 
statute alone is employed, the mind of the reader is totally led 
away from considering the instrument as a dispensation, but as 
a regular statute. Many circumstances tend to confirm this 
opinion ; the real case is known to few, whereas the decree 
has been studiously inserted in all the newspapers ; hence most 
of those who have heard of the dispensation, seeing a different 
term used by authority, will conceive that no dispensation has 
been, as reported, granted, but a real statute, authorising the 
conduct of the Fellows of Eton. 

If this conjecture be wrong, the blame rests with those, who 
not only declined a public declaration of the judgement in 
court, but even prevented the Visitor from stating in writing 
the reasons upon which his decision was grounded. A suddea 
deviation from a long accustomed mode of procedure requires 
explanation, and a suspicion arises that all is not right, where 
a concealment of the motives is obviously intended.-^At least it 
may be inferred that a conviction of the illegality of the grant 
eould alone cause the necessity of thus changing the, terms, and 
strongly must it argue in favour of the appellants, when it was 
found necessary to suit the words of the authorising power ta 

K 
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the d^ree, insftead of the decree to the words of the aAtfaoristng 
power. To what shifts have they had recourse ! 
' The Fe1h>ws of Eton plead a dispensation, and the Queai 
declares she dispenses, and calls the instrument a dispensatioo. 
But what say the Judges? The parties are mi'staken, it is a 
dispensing statute, or, rather, a ^tute. Had then the Queen 
k legislative power, a power to give or alter statutes at her wiH 
and pleasure, without complying with the forms of the Act df 
Parliament? We reply in the words of the Parlbment ta 
Charles II. You are misinformed: no such power has been 
claimed or exercised by her Majessty. 

The cases quoted by Dr. Lushington were those of the 
colleges of St. John's, and Peter-house, which had no statutes 
left by their founders, and even these Were visited by com- 
missioners appointed under the great seal, and deriving their 
power from an Act of Parliament. In order to give a plausibi- 
lity to the word statute, a reference ought to have been made to 
the itew statutes mentioned by Archbishop Parker. 

But as no such statutes have ever been heard of, and more« 
over if tliey had repealed the 25th statute, as there would 
have been no reason for a dispensation four years after, on this 
^ound no argument can be raised. Had the matter been 
referred to the Archbishop, he would probably have given the 
same opinion as in the case of All Souk* College, since the 
parties were in the same predicament. 

The grounds of the judgement the more they are examined 
the less tenable do they appear, and the cause of avoiding the 
publicity of giving sentence in court admits of an easy expla- 
nation, as'well as the advice " give no reasons.*' 

The Appellants, however, have no reason U> repent of their 
attempt to restore to their successors their ^tutable rights, 
although they may regret that their efforts have been rendered 
fruitless. 

Thejr haVe proved that ecclesiastical preferment is untenable 
by statute, or by dispensation, the Crown being unaUe j^ally 
lo make such a grant, or the Fellows to accept it under Ihw 
oath. How then have they lost their cause ? On this point. 
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'wbere a total silence as to the grounds of the decree is kept^ 
credit mast be given to report. They have lost it because it 
was deemed more adviseable that one College should continue 
to suffer an unjust deprivation of rights, than the power of the 
Crown be canvassed, or the peace of other Collegiate Bodies 
hazarded by holding out an example to the members to recover 
rights withheld by the same illegal authority. 
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Page 5 line 23, /or, Prroest, read, Prorost. 

• . . • 8 ... 19, for^ soc*, ready soccession. 

.... 12 ... 6, /or, sUtutoqae, readj statutornm. 

.... 14 ... 19, for^ addendi ipsas, ready addendi, ipsas* 

.... 16 ... 18, for^ coDcessi, read, concessa. 

. ... 18 ... 23, /or, inteotione, reeidj intentioni. 

• . . .25 ... 16, for J inexperience, read^ inezpedience. 

• ...28 ... 4, /or, E. C. P. , reaJ, E.C. p. 

....43 ... 26, /or, 8, ready X. 

44 after line 16, insert, REPLY of R[N6*8 COLLEGE. 

. • . .48 • » . 4, fory prseligit, ready praeeligit. 

,.. .55 ... 30, fory Dispensation, ready a dispensatioD, 

• .66 ... 15, fory And, ready As. 

-.70 ... 19, /or, perfect ione, ready perfectiore. 

,.Ib. after line 21, iqsert-rr-For an account nf the pleadin^ric, 
which took place before the Visitor at Doctors* 
Commons, on the 16th and 17th of May, 1815^ 
we refer eor readers to the Report of Mr,. 
Philip Williams, printed for BuUerworth and 
Son, Fleet-street. 

. .81 ... 12, /or, had, ready has. 

..84 ... 11, fory Boswel, ready Hopton* 

. . 87 ... 10, fory a, read, an. 

. .97 . , . 2, *^ In the reign," should begin a paragraph. 

. . /A. ... 34, fory Council, ready Counsel. 

..99 ... 19, /or, consuetodinis, reacf, consuetudines* 

,.Ib. ... 27, fory indulgent^, read, iudulgenti^. 

.103 ... 10, fory approved, ready approved of* 

. 104 ... 12, /or, on, ready in^ 
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